THE BANKING LAW JOURNAL. 


New York, JANUARY 1, 1893. 


Published on the first and fifteenth of every month 
THOMAS B. PATON, - - - - Editor and Proprietor. 
CHARLES K. DABNEY, - - - Business Manager. 


Subscriptions, per year 
; we GEE GRORERD.. cccveccccecessecsossoeses 
Single numbers 
“ 


(to subscribers for binding) 





Devoted to banking and financial law and practice. 
Contributions on topics of present interest welcomed. 


Address all communications to the editor, at No. 94 
Wall street, New York City. 


A QUESTION of importance to New 
York bankers is, whether, under § 9, 
chapter 399, Laws of 1892, (the new 
legacy and inheritance tax law) impos- 
ing on banks and institutions ‘* holding 
securities or assets of a decedent " cer- 
tain duties in giving notice to comptrol- 
ler or county treasurers, the balances 
held by a bank on general account are 
to be regarded as ‘‘ assets,” so as to ne- 
cessitate the giving of the notice called 
for by the law? We expected to pub- 
lish a discussion of this question in the 
present JOURNAL, but defer the matter 
to the January 15 issue. 


WE note that the Ohio bankers, in 
convention assembled, do not counten- 
ance the abolishing of days of grace. 
And yet in this very state, the law on 
this subject is so uncertain, that even 
the very common form of instrument 
known as a sight draft, rests under a 
cloud of doubt as to whether it does, or 
does not, carry grace in time of pay- 





No. I. 
ment. True, the general understanding 
of bankers is that thereisno grace upon 
sight drafts in Ohio, but the point, un- 
der existing statutes, has never been 
settled by the supreme court of the 
state, and in an exhaustive opinion re- 
cently given to the ‘‘Collector” by Lutes 
and Lutes, a firm of attorneys at Tiffin, 
Ohio, they say ‘‘ the question may fairly 
be said to be an open one in this state,” 
expressing the opinion that the supreme 
court, if untrammeled by legislative 
regulation, will declare drafts drawn at 
sight equally with those drawn one day 
after sight, entitled to three days’ grace 
in time of payment, 

If there is this uncertainty in the Ohio 
law,so positively stated, respecting sight 
drafts, not to speak of other classes of 
instruments upon which the addition of 
grace is a matter of doubt, how can 
Ohio bankers be content with such a 
system, or prefer it to one wherein all 
doubt, confusion and cause for litiga- 
tion is swept away? In agitating the 
abolishment of days of grace, we are 
working pro bono publico; for, and not 
contrary to, the interests of bankers. 
But how their best 
served by clinging to days of grace, the 
original reason for which has now dis- 
appeared, and which undoubtedly are 
the cause of much trouble in collecting 
commercial paper, rather than by advo- 
cating the doing away of the old-time 
custom, is something we cannot under: 
stand, 


interests will be 





THE BANKING 





One of the important problems before 
the country, now that the Monetary 
Conference has adjourned without prac- 
tical results, is, what is to be done on 
the subject of silver? The policy for 
the government to pursue for the pres- 
ent seems reasonably clear—a cessation 
of silver purchases by the repeal of the 
act of 1890. We do not regard the ad- 
dition to our currency so far made by 
reason of these purchases as fraught 
with the danger which has been so freely 
predicted. The country needed an ad- 
dition to its circulating medium to pre- 
vent the stringencies and panics occa- 
sionally experienced by a scarcity of 
money. All that has been issued as yet 
can undoubtedly be absorbed in business 
activities and the government enabled to 
maintain the parity between the two 
metals. But there is now, we think, 
sufficient silver in the currency to an- 
swer all «domestic requirements, and 
while the leading transatlantic nations 
cling to gold as the sole standard, and 
require gold from the United States in 
all international settlements, the further 
introduction and use of silver as a legal 
tender should be suspended. Whether 
silver is ever again to resume its former 
functions as a debt-paying medium at 
the ratios existing when demonetized is 
a question for the future to unfold. 
But clearly, with the commercial value 
of silver so far below its value when the 
ratio to gold was fixed, it is not the 
province of the United States to admit 
it to free coinage or to continue its pur- 
chase for money purposes, when neither 
step, apart from the co operation of 
European nations, will raise its value to 
that of former days. 

While the late conference adjourned 
without reaching any definite agreement 
on the subject of silver, the opinion has 
been expressed that it has resulted in 
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much good in an educational way, and that 
the discussion there inaugurated may 
lead to practical results in the future. 
President Andrews, of Brown Universi- 
ty, Providence, who has recently return- 
ed to this country, has given his opinion 
that if no other good resulted, the United 
States might feel herself well repaid by 
the understanding which Europe had 
received that the United States would 
not give up her gold and adopt a silver 
basis. The feature of the conference so 
far, he thought, has been the interest 
Great Britain has shown in sustaining 
the price of silver by international agree- 
ment. 

Congressman M’Creary, of Kentucky, 
another delegate, says: 

‘“‘A wider interest was shown at this 
conference than at those which have 
been held in recent years, At the mon- 
etary conference of 1878, held at Paris, 
thirteen nations sent representatives. 
At the conference of 1881, also held in 
Paris, fifteen nations were represented. 
To the present conference twenty na- 
tions sent delegates. The widespread 
interest in it may be indicated by the 
fact that at the opening morning not one 
seat was vacant. Every one of the 
twenty nations was represented by its 
full quota. 

I believe the conference has been im- 
portant and instructive for many rea- 
sons: First, because of the deep inter- 
est manifested in a discussion of mone- 
tary topics by the nations of Europe; 
second, because of the admission made 
that there is a serious monetary condi- 
tion affecting this country and those of 
Europe; third, because of the proposi- 
tions made by the leading financiers of 
the world in the solution of this situa- 
tion; and fourth, because of the fact that 
when we had been in session four weeks, 
on motion of the Minister from Italy, 
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who had taken a prominent part in the 
deliberations, an adjournment was taken 
until May 30, because of the general 
opinion that some remedy for the exist- 
ing conditions was necessary and be- 
cause of the reasonable hope-that proper 
efforts were to be made looking to some 
agreement which would put silver and 
gold ona parity and in circulation as 
they were in 1873. 

Everything considered, I think, the 
conference has been a greater success 
than was anticipated. There was a gen- 
eral feeling in favor of allowing a full 
discussion, and the thoughtful and most 
earnest consideration of monetary ques- 
tions, and a belief that this would have 
its influence. Just at this time the Con- 
gresses and Parliaments of Europe are 
in session, and the subject which the 
discussion of the Monetary Conference 
opened up will be to some extent han- 
dled by these legislative bodies, It was 
thought that when they should have de- 
bated the questions there would be a 
better prospect of securing results than 
there is at present. The propositions 
which were submitted to the conference 
will receive thought from those who 
make the laws and from the represent- 
ative business men in all the nations 
interested, and this will doubtless do 
much to clear up the atmosphere and 
make way for more concise and intel- 
ligent action when the conference again 
comes together.” 


Wuice the bankers in all sections are 
complaining of existing methods of tax- 
ation, and feeling that unjust and un- 
equal burdens are imposed upon them 
in this respect, itis interesting to note 
that farmers, also, are not altogether 
satisfied with the way in which taxes 
are raised. This subject was dwelt upon 


at the annual meeting of the Maine 
state grange, held at Lewiston on De- 
cember 20th. Worthy Master M. B. 
Hunt delivered an address in which he 
showed that agriculture has to bear un- 
equal burdens of taxation. He said: 


“ Agriculturists are laboring under unequal burdens 
of taxation, discrimination and depression too grie- 
vious to be borne without protest. Millions of dollars 
in personal estate escape taxation, and much real 
estate escapes just valuation, thus entailing on the 
farmers the unjust burden of supplying protection 
not only tothemselves but to the millions untaxed. 
Our state grange committee did a good, though un- 
successful, work before the legislature of 1891. True 
to its mission, the state grange at its last session 
adopted measures to still further prosecute this work, 
and the officers having the work in charge, have done 
all in their power to reach and interest the people on 
this question, and we believe with good results. I 
trust you will at thissession adopt some measures and 
formulate some plan by which to still further pros- 
ecute this work and step by step press it toa success- 
fulissu2. Tax reform must come; and if it cannot be 
secured through party affiliations, then let us cut 
loose and win our own way. Let us no longer be 
trifled with. If our public servants do not give favor- 
able consideration to our just claims, then let us strike 
for freedom in our own right.” 


Here then is a matter in which bank- 
ers and farmers may work hand in hand 
for the common good Tax reform by 
all means, with perfect equality and 
equity as the goal. 


UNpDER the new administration, the 
office of secretary of the treasury will 
be one of unusual importance. The 
tariff and the money questions are before 
the country for solution, and the chief 
financial officer of the government should 
be one who is able to grapple with both, 
and to give to congress and the presi- 
dent, valuable counsel and assistance. 
Senator Carlisle is the man pointed 
to by many, as the one pre eminently 
fitted for this position. His experience 
and abilities are recognized, and he 
would easily become the leader of his 
party, next to the president, in bringing 
about wise revenue and financial legis- 
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lation. Mr. Henry H. Smith, assistant 
registry of the treasury, speaking of the 
importance of the treasury portfolio, 
says: 

“I do not think that people generally 
appreciate the importance of the office 
of the secretary of the treasury and par- 
ticularly the power and prominence 
which the office will confer upon its in- 
cumbent during the incoming adminis- 
tration. 

You will undoubtedly remember that 
the first revenue bill was framed by 
Alexander Hamilton in 1789, when he 
was secretary of the treasury, and that 
it was prepared with the principle of 
protection as its foundation. 

Albert Gallatin, who was secretary of 
the treasury from 1801 to 1813, exerted 
a marked influence upon revenue legis- 
lation by his annual reports, and the 
result of his labors in that field extended 
over a period of nearly a quarter of a 
century. 

Louis McLane, who was secretary of 
the treasury in 1831, cannot be forgotten 
by the financial world, because of the 
fact that he impressed his ideas and his 
strong individuality upon the legislation 
of that time. 

It was Levi Woodbury who, as secre- 
tary of the treasury from 1834 to 1841, 
prepared the reports which formed the 
basis of the tarift legislation of 1842. It 
will be readily recalled that the presi- 
dential campaign of 1844 became mem- 
orable for the campaign cry of the suc- 
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cessful party, which was ‘Polk, Dallas. 
and the Tariff of ’42.’ 

Robert J. Walker became secretary of 
the treasury in 1845 under the Polk ad- 
ministration, and it was while in that 
position at the head of the financial sys- 
tem of the republic, that he practically 
directed the preparation of the revenue 
bill which became a law by the casting 
vote of Vice-President Dallas, and that 
casting vote in the senate was given in 
vpposition to the professions of his par- 
ty and platform of the preceding year. 

In 1861 Salmon P. Chase became sec- 
retary of the treasury, and it was under 
his direction that the legal tender and 
the national banking laws were projected, 
and largely by his influence that they 
were passed. 

All of our young men of to-day re- 
member the career of John Sherman as 
secretary of the treasury, and how in 
that position he made himself famous 
throughout the world as one of the 
greatest financiers of his day. Specie 
payment was resumed by the govern- 
ment during his administration, and 
many other important matters were ac- 
complished under his direction. 

I regard the position of the secretary 
of the treasury at the present time as of 
paramount importance. Under Mr. 
Cleveland’s second administration it will 
probably be the secretary of the treas- 
ury rather than the secretary of state 
who who will be the real premier of ad- 


” 


ministration. 
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INDORSEMENTS BY COLLECTING BANKS AS GUARANTIES OF 
GENUINENEESS. 


ILLIONS of dollars of checks, drafts 

and other money instruments daily 
pass through the channels of banks for 
collection and payment. Much of this 
paper lodged with banks, is received on 
deposit and the title passes to the de- 
positary before collection. On the other 
hand, great quantities are indorsed over 
to banks ‘“‘ for collection,”” the bank in 
this instance, as a general rule, not 
taking title, but acting as collecting 
agent for the indorsing owner. It is an 
established rule of law that the indorser 
of negotiable paper guaranties its genu- 
ineness, and the genuineness of all prior 
indorsements. Hence, should an in. 
dorsed instrument turn out to be forged 
or spurious, the indorser would be liable 
on his guaranty to refund the money 
received from his indorsee or collected 
from the payor of the instrument. This 
is the general rule, although subject to 
exception in the case of forgery of a 
drawer’s signature where there is no 
guaranty to the drawee of its genuine- 
ness, the latter being presumed to be 
himself acquainted with it. 

This rule of guaranty applies to all 
banks indorsing and collecting paper as 
actual, or apparent, owners. If the 
paper turns out forged, they are liable 
to refund as guarantors. But it is an 
important inquiry for all collecting 
banks, whether their indorsement upon 
paper which has been indorsed to them 
‘* for collection”’ merely, constitutes 
equally a guaranty of genuineness. In 
this instance, the character of the in- 
dorsement to the bank shows that it 1s 
not the owner, but that it indorses and 
collects in the character of agent for the 


owner. Does the rule of guaranty by 
indorsement extend to the indorsement 
of a collecting agent? Are collecting 
banks to be held responsible for the 
genuineness of all paper collected in this 
capacity? The money has been collected 
and paid over; the principal in many 
cases may beirresponsible. If the paper 
is discovered to be a forgery, can the 
payor hold the agent upon his indorse- 
ment and call upon him tu refund, after 
the proceeds are turned over to the 
principal? It may be conceded that be- 
fore the proceeds are paid over, he can 
be held. 

This question was quite extensively 
discussed in the JouRNAL some time ago* 
and decisions in New York and by the 
federal court in California have lately 
been made to the effect that there is no 
guaranty in the indorsement of an agent 
holding paper under the restrictive in- 
dorsement ‘for collection,” and that a 
collecting bank is not responsible to the 
payor of a check after the proceeds have 
been turned over to its principal.¢+ This. 
doctrine of non-responsibility, we see, 
would apply equally to cases where the 
collecting agent did, or did not, person- 
ally indorse the paper. In either event, 
there is no responsibility after payment 
over of proceeds 

But just asthe law upon this point is be- 
ginning to be settled in accordance with, 
as it seems to us, correct principles, the 








*See article ‘Responsibility of Collecting Bank 
Handling Spurious Paper.” 3 B. L. J. 153. 


+ National City Bank v. Westcott, [year 1890] 118 N. 
Y. 468, 3 B. L. J. 109 ; Wells, Fargo & Co. v. U. S. [U. S. 
Circuit Ct. Cal, year 1891] 4 B. L. J. 367; Daniel Neg. 
Inst. § 349a. U.S. Nat. Bank v. Nat. Park Bank 4 B. 
L. J. 299, 300. 
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supreme court of Colorado bobs up, and 
in a decision, wherein none of the cases 
we cite are referred to or discussed, in- 
jects uncertainty and confusion into the 
commercial system by expressly ruling 
that the indorsement of a collecting 
agent shown to be such by the indorse- 
ment to it ‘* for collection” constitutes a 
guaranty of genuineness, upon which 
the payor may rely in making payment. 
The case was this. 

A draft was arawn in Missouri on 
New York in favor of one Hall in Den- 
ver, and mailed to him. The draft fell 
into the hands of a swindler who, under 
the name of Hall, indorsed the draft 
over to a Denver lawyer. The forgery, 
therefore, was of the payee’s indorse- 
ment. The lawyer indorsed the draft 
over to a Denver bank ‘‘for collection ;” 
it was paid by the New York drawee, 
and the proceeds paid over by the Den- 
ver bank to the Denver lawyer. Sub- 
sequently the forgery was discovered. 
The lawyer refunded a portion of the 


amount to the Denver bank, but refused 


o pay back the remainder. The Den- 
ver bank refunded the entire amount to 
the New York drawee, and then, 
through its representative, sued the 
Denver lawyer to recover the balance. 
The court decrees recovery against the 
lawyer. If we regard the recovery as 
in favor of one who has taken an assign- 
ment of the New York paying bank’s 
claim against the Denver lawyer, no 
objection can be urged; but the decision 
does not proceed upon this theory. It 
holds that the Denver collecting bank 
was responsible as guarantor of the 
check, and was under obligation to re- 
fund to the New York bank; hence, it 
was justified in refuuding, and had a 


+ Rhodes v. Jenkins; published elsewhere in this 
number. 
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claim over against the lawyer. We 
quote the court’s language on this point: 


“It is contended that the German National 
Bank was but a mere agent to collect. and hav- 
ing collected the money and paid the same over 
to appellant (the lawyer), no liability rested 
upon the bank to refund the amount to the New 
York institution. This argument is plausible, 
but not sound. As to the question of the gen 
uineness of the draft, each indorser in receiv- 
ing and indorsing was entitled to rely upon the 
credit of the previous indorsers. Appellant by 
his indorsement guaranteed the genuineness of 
the indorsement of Hall to him, and upon this 
guaranty the Denver bank was induced to give 
the paper the indorsement upon which it was 
paid by Donnell, Lawson & Simpson in New 
York. Under these circumstances the New 
York institution had recourse upon the Denver 
bank, and the latter in turn, upon appellant.” 


No exception could be taken to this 
language if the indorsement to the Ger- 
man National Bank apparently trans- 
ferred the title to it, so that, from the 
paper, the New York drawee assumed 
it was the owner and had indorsed as 
such, But the record of the facts recites 
that the lawyer ‘‘presented this draft to 
the German National Bank of Denver, 
indorsed payable to his order, and in 
turn indorsed the draft in question to 
the German National Bank /or collection,” 
etc, Clearly, then, the form of the 
indorsement to the Denver bank showed 
that title was not transferred and that 
the bank was agent merely. The decis- 
ion, therefore, draws no distinction be- 
tween indoisers who are owners, and 
indorsers who are collecting agents, but 
makes the rule of guaranty apply to 
both. In so doing, it runs directly con- 
ira to the cases we have cited, which 
hold that an indorsement of a collecting 
agent is not a guaranty of genuineness, 
and there is no liability to refund, after 
payment of the proceeds to the principal. 
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BANK CREDITS.* 


Through the kindness of my goud friend, Mr. 
W. H. Rhawn, the president of the American 
Bankers’ Association, I received some time 
since, bound volumes of all the proceedings ot 
that association since its organization in 1875, 
and in glancing over them I was surprised to 
find that never in its history had the subject of 
‘* bank credits’ been presented from a practical 
standpoint. IL propose, therefore, to speak to 
you this evening on ‘‘ Bank Credits.” It is not 
my purpose to go into a theoretical discussion of 
this topic, but rather to take up its practical 
side. 

It has been said that the most valuable part 
of a banker’s education is to learn whom to 
trust, and the more I examine the system of 
bank credits, as it exists to-day, the more thor- 
oughly I am convinced that itis extremely lax. 
Banks are constantly loaning their funds upon 
mere hearsay knowledge, without pursuing any 
careful system of investigating the credit or 
standing of those who borrow—indeed, the 
bank officer often relies entirely upon his in- 
tuition, or upon some evidence of the record of 
the customer which is found among the musty 
archives of the institution. Recent bank fail- 
ures testify to the careless and indifferent 
methods pursued in making loans. Every little 
while we are startled by a DENOUEMENT showing 
that the money of depositors and stockholders 
has been loaned in the most reckless manner. 
There are many institutions which, either on 
account of the greed of their managers for busi- 
ness or of their incapability and lack of nerve, 
are loaning their money apparently without 
making any searching investigation as to the 
standing of the borrower or worth of the collat- 
eral, 

Is it not clearly our duty, as the custodians of 
the people’s money, to scrutinize the paper that 
comes before us with the greatest care? Ought 
we not to throw the bright search light of inves- 
tigation upon all the borrowers who ask for 
our money, and thereby assure ourselves that 
we are exercising due diligence in the discharge 
of the sacred responsibilities that are imposed 
upon us as bank officers? | 


*An address delivered before the Bank Clerks’ As- 
sociation of Philadelphia, Pa, November 17, 1892, by 
James G. Cannon, Vice-president of the Fourth Na- 
tional Bank, New York City. 





Hugh McCullough never made a wiser state- 
ment than when he said that ‘‘ bank managers 
should bear in mind that they are not only 
trustees of stockholders, but that they owe 
something to the public; that their whole duty 
is not performed when good profits are made 
and when solvency is secured, but that they 
should do all in their power to encourage moral- 
ity in business and to elevate credit, especially 
commercial credit, to the highest standard,"’ 

Credit and commerce go hand in hand, and 
probably there is no country in the world where 
mercantile and bank credits are so freely given 
as in the United States. Yet, notwithstanding 
this, the subject on which I am addressing you 
has not been given the attention it deserves,and 
hence a lamentable degree of ignorance prevails 
of the most vital part of the banking business 
—a fact bitterly regretted by hundreds of bank 
officials. 

Hon, Edward Everett, in an address delivered 
in Boston, in 1838, said: ‘*‘I should deem the 
foundation of sound and sober views on the 
study of credits one of the most desirable por- 
tions of a young merchant's education;” and 
yet to-day how few young bankers there are 
who were brought up with ‘‘sound and sober 
views’ on the subject of bank credits, It is 
something almost unknown—except to the 
higher officers of an institution, and they in nu- 
merous instances have no real system which 
they follow or upon which they base the credit 
given to their customers in the way of discount 
or accommodation on their paper, It seems to me 
that in this particular we fall short of our duty as 
bank men, and treat with too much indifference 
the sacred trust that is committed to our care by 
the depositors and stockholders of the institution 
we represent. Bank officers too often look upon 
the money which they invest for their bank 
as their own, forgetting that at any time they 
may be called upon to return it, and that their 
investments must always be made with the idea 
of a prompt payment at maturity. It ought to 
be the chief aim of a banker to become a com- 
petent judge of human nature and by experience 
and study learn whom to trust. 

Every bank should have a well organized and 
thoroughly equipped credit department, in 
charge of some one who can be relied upon to 
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investigate carefully all the names referred to 
him by the officers. In the first nine months of 
this year, according to Bradstreet, there were 
7,378 failures, which were strictly mercantile or 
industrial in character, with an aggregate lia- 
bility of $76.971,000, which fortunately was a 
large decrease over the liabilities of the previous 
year, There has never been any record kept 
ot liabilities that are due to banks or other finan- 
cial institutions: but one has only to consult 
the daily papers or notice the records of judg- 
ments entered up each day to see what an 
enormous percentage of the liabilities of failed 
concerns are due to banks. Ina recent failure 
in New York I learned that thirty-seven banks 
were interested, and out of liabilities of nearly 
$500,000 almest three-fourths were due to banks; 
and in conversation some time since with a 
leading merchant in our city, he called my at- 
tention to the remarkable fact that in some of 
the recent failures about 75 per cent. of the lia- 
bilities were due to banks. In one failure that 
I have in mind, out of $140,000 of liabilities 
nearly $100,000 was due to banks, and this firm, 
to my knowledge, had five bank accounts, their 
discount line in each one of these institutions 
being made up almost exclusively of accommo- 
dation paper; but in trade circles the firm had 
been for some time in poor credit and dealers 
would only sell them for cash. 

Statistics on the subject of the liabilities of 
failed concerns, due to banks, are very hard to 
procure. I selected ten well-known failures in 
New York and sent to the county clerk’s office, 
and after laborious effort procured a copy of the 
schedules of their assets and liabilities. I 
found that these concerns failed with nominal 
assets of $11,863,502; their actual assets were 
$5,273,622; their liabilities were $9,469,833, and 
the amount due banks was $4,904,426, which 
was 51.79 per cent. of their liabilities. There 
were 138 banks known to be interested in these 
failures, and the schedules filed showed that 
there was $840,coo of the liabilities due to un- 
known holders of notes, supposed to be banks, 
so that I am not far out of the way when | say 
that at the lowest estimate there were over 150 
banks interested in these ten failures. Of course, 
some of these liabilities were probably secured, 
but nothing definite can be said on that point. 
This all goes to show the correctness of what I 
have previously stated, namely, the enormous 
percentage of liabilities of bankrupt concerns 
due to banks. 

These instances are only a fair illustration of 
what is occurring from day to day. A merchant 
will not sell goods on time if he has any doubt 
about the responsibility of the purchaser, and 
surely a banker should not part with his money 
unless by a rigid investigation of the resources 
of the borrower he is reasonably certain of get- 
ting it back. Iam aware that this subject of 
loaning the money of our institutions is a com- 
plicated one and can only be mastered after 
long experience and patient thought. It is 
through the credit department of a bank that it 
realizes the greater portion of its profits, and it 
is also through this medium that it incurs most 
of itslosses. By one mistake in credit, we may 


LAW JOURNAL. 


wipe out the accumulated profits of many 
months of labor. Fortunately for our business, 
the goods that we have to sell are alwavs fash- 
ionable, and there is never atime when there is 
not some demand for our wares; consequently, 
it seems to me that we should always be on the 
alert for information that strengthens our know- 
ledge of credit. The merchant many times has 
a stock of goods left over and has closing-out 
sales in which he is willing to take a risk in 
selling to a party who will perhaps take the job 
lot off his hands; but with us the ‘‘ almighty 
dollar” is always in demand, and we should 
scrutinize whatever investment is made of it 
with the greatest care. 1 am aware that there 
is on the part of many borrowers a strong aver- 
sion to having theircreditinvestigated. A man 
who wishes to borrow money from a bank 
should have the same feeling toward that insti- 
tution as a merchant who goes to a wholesale 
dealer to buy goods, The latter has a commod- 
ity to sell, and before shipping it requires a 
statement of the purchaser’s condition, together 
with any tacts that will aid in determining the 
line of credit to be granted. The bank officer 
has a commodity to sell, —-money—and he 
should be doubly sure of the responsibility of 
the party to whom he is loaning or seiling it, 
because the money does not belongto him. A 
banker has the right to expect the fullest confi 
dence on the part of the borrower, and the bor- 
rower should furnish him with a complete and 
detailed statement of the condition of his affairs 
as well as any other facts which the banker may 
deem necessary in order to determine the pro- 
priety of making the loan. 

There seems to be a disposition on the part of 
a large number of people who borrow from 
banks or sell their paper in open market, not to 
give the banks a full statement of their con- 
dition. To me this seems a false position to 
take, and I contend that no matter how sounda 
firm may be, when they desire to borrow from 
the institution where they keep their account, or 
to sell their single name paper—which is merely 
a promise to pay a certain amount of money at 
a given time without collateral—they should be 
willing, without any hesitancy, to make a full 
and frank showing of their condition in writing 
over their signature; and when declining to do 
so, I believe that we should give no considera- 
tion to their application for discount. After 
gathering careful statistics on this subject, | 
have reached the conclusion that where a bor- 
rower refuses absolutely to give any information 
in this way, his creditis impaired, and it is only 
a question of time when misfortune will over 
take him. Customers of banks should always 
recognize that by making a statement and thus 
securing the good will of the officers, it will be 
the means of procuring for them a much higher 
line of credit with all parties with whom they 
trade, than they might otherwise receive. They 
should look upon the bank asa man does upon 
his family physician. If he is ill, he goes to 
him and freely tells him his condition, conceal- 
ing nothing from him. There is no concern 
that does any amount of business that at some 
time in its history does not need the help, con- 
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fidence and co-operation of its bank, and if they 
have confidence in the institution where they do 
their business, they should feel towards it as a 
man feels towards his physician and conceal 
nothing from it 

I do not lay the blame entirely upon the bor- 
rower for refusing to give a statement of his 
condition to the bank, because I believe that the 
banks themselves are largely at fault in the 
matter, and are in a measure responsible for 
this condition of affairs. In talking with bank 
men from different sections of the country on 
this subject, they say: ‘* Competition is so great, 
our neighbors are willing to loan money with- 
out a statement—simply on hearsay—and we 
dare not ask our customers for this evidence of 
their condition. Youcan do in New York what 
cannot be done in a small country town or in a 
smaller city.” Consequently some banks grope 
in the dark as far as this branch of their busi- 
ness is concerned, and as a result often suffer 
severe losses 

The day will come, I believe, when all bank- 
ing institutions will be forced into a more care- 
ful method of transacting this part of their 
business. It is generally admitted that the 
profits of banking, on account of the lowering 
of rates for money and the increased compe- 
tition, will not be as large in the future as in the 
past, and banks cannot afford to make the 
enormous losses that have been made in pre- 
vious years. They will soon find themselves 
face to face with a condition of affairs which 
will compel them to ask for statements, and to 
demand information upon which to base their 
credits. In recognition of this, our large mer- 
chants have long since established credit de- 
partments in their business and placed a credit 
man in charge, whose duty it is to carefully look 
up their customers and secure statements from 
them. The burden of responsibility resting 
upon this employe is very great, and, generally 
speaking, he is one of the best paid men in the 
Office. 

rhe real stability of a bank’s business lies in 
the mercantile community; their system of 
credits is constantly shifting, and instead of the 
old-fashioned method of every merchant pro- 
curing a note for goods sold, nearly all the 
transactions are now made upon open account, 
and the merchant ina large city has littke to 
show to offset his liabilities but accounts re- 
ceivable and merchandise. The banks will be 
obliged toloan more and more upon single-name 
paper, which, as already explained, is a SIMPLE 
PROMISE TO PAY, and in making loans of this 
character they should certainly know what the 
promise to pay represents or has behind it. A 
well-known merchant stated to me some time 
since that he had been in business twenty years; 
that for the past fifteen years his firm had paid 
their bills whenever they had the money to 
meet them—say at the end of thirty or sixty 
days—and that he was adverse to putting out 
his single name paper; but now it has come to 
pass that the parties from whom merchants buy 
goods in New York say that if a good concern 
cannot float its single name paper and pay cash 
or its goods, they do not wish to sell them, 


To show the value of a careful investigation of 
credits, the credit department of a New York 
bank prepared for me a summary of their in- 
vestigation of 1,598 names of mercantile houses 
and concerns desiring credit. Of these, 798, or 
practically 50 per cent., were unsatisfactory and 
credit was refused. When one thinks of these 
figures and comprehends them they are simply 
startling, and I commend this thought to the 
gentlemen present, that 50 per cent. of the ap- 
plications for discounts are unworthy, for vari- 
ous reasons, of such accommodation. Many of 
the names which were rejected were so treated 
only after the most careful, painstaking and 
rigid investigation. 

It would be very interesting, if I had the 
time, to take up a number of these and tell you 
some of the strange and curious reasons which 
were brought to light by the investigation of the 
credit of these concerns, but I will only mention 
afew. Il havein mind one firm, who, on the 
first of the year, always made a magnificent 
showing, with small liabilities; but, in investi- 
gating carefully, they were found to have a 
large number of branches, carried, of course, by 
the parent house, and just before the beginning 
of the year, these branches would make paper 
which would be indorsed by the parent house 
and discounted, and its direct liabilities all 
taken up with the proceeds. 

Another case was that of a manufacturing 
concern, which, after perhaps a month’s inves- 
tigation, was found never to have charged off 
anything from its plant, but added to the 
value of its real estate each year the cost 
of its plant, stating that the real estate 
always increased as much as they put into 
the plant. This was only discovered after hav- 
ing an appraisement made by a confidential 
appraiser of certain real estate reported in the 
statement. 

In another establishment one of the parties 
was discovered as being an inveterate gambler, 
frequenting some of the worst gambling houses 
in New York and hazarding large stakes. 

While in another, one partner was away and 
the other partner was at home, and they each 
made a statement, which, by comparison, 
showed a difference of several hundred thousand 
dollars. 

In still another, the book accounts, in their 
statement for successive years, showed very 
little variation, and a careful investigation dis- 
closed the fact that a large majority of them 
were old and worthless, 

And, in the last case which I will cite, the 
parties were keeping a large number of bank 
accounts and exchanging paper with three other 
parties, so that the number of the combined 
bank accounts of the three concerns amounted 
to fifteen, in all of which institutions they were 
floating large amounts of paper simply on wind. 
These are only a few of many instances of this 
kind which could be related to show the value 
of careful, painstaking investigation of bank 
credits. 

In investigating credits, I do not desire to 
cast any reflection upon the mercantile agencies 
of this country, but I feel that we, as bank offi- 
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cers, should not rely entirely upon them; we 
should simply use them as corroborative of the 
evidence that we have secured as to the credit 
and standing of the borrower. They are justly 
regarded with favor by the community, and are 
of great assistance to us all; but for bank credits 
they should be supplemented and added to by the 
investigation of the bank officer. The weak fea- 
ture of the mercantile agency system is its de- 
pendence upon correspondents who are expect- 
ed to give their time and services gratuitously, 
and we frequently have to contend with their 
inaccuracy and negligence on that account; but 
if all the bartks in this country would co operate, 
and, by a free exchange of views in regard to 
the value of commercial paper, keep each other 
informed on bank credits, such action would 
result in greater benefit to them than all the 
mercantile agencies put together. It is an old 
saying in businesscircles ‘* that if you wish to 
know anything about a bank’s customer, don’t 
ask the benk,” anda bank is looked upon as the 
last place at which to inquire about the stand- 
ing and responsibility of its customers. We 
all know this from our own experience, but it 
should not be so, 

The practical question now arises, upon what 
basis should bank credits be granted? In the 
first place, they should be granted to the cus- 
tomers of the bank, according to their balances 
and responsibility. The bank should decide 
for itself what proportion of its deposits is not 
likely to be borrowed, and how many times a 
customer’s average balance it can afford to loan 
him in the way of discount. Banks should in- 
sist that customers who desire accommodation 
from them should keep up a proportionate av- 
erage balance, as in this way only can they 
make their business profitable. Of course, when 
it comes to purchasing commercial paper, that 
is another matter which I shall take up later. 

In considering the responsibility of a borrow- 
er, it would seem that his total net worth should 
be first ascertained. If the amount of money 
which he has atthe risk of the business is small, 
and he is likely to be a large borrower, his cred- 
it should be based proportionately. 

We should nextconsider his record and stand- 
ing in the community as a merchant, Has he 
ever failed? If so, what were the circumstances? 
What settlement did he make with his credit- 
ors? What are the habits of his private life? 
Is he extravagant—does he live beyond his 
means? Is he a gambler, a speculator, or is 
there anything which would lead him to spend 
more money than he can safely take from his 
business ? 

We should next look into his business record. 
Does he pay his debts promptly, and how does 
he stand in the trade which he represents? 
These points, it seems to me, should define the 
position occupied as tothe line of credit granted, 

We should also consider his claim to credit. 
What are the characteristics of a borrower ? 
Has he ability? Has he a reputation for hon- 
esty? Does he show that his business is pros- 
perous? Is he up and abreast with the modern 
methods of transacting business, or is his busi- 
ness on the down grade? And finally, what is 
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his present financial condition? This should be 
gathered from a statement over his signature, 
giving in detail his assets and liabilities. This 
Statement should be given to the bank, bearing 
the firm name, its location, its business, and its 
branches, if any. It should state that it is 
made for the purpose of procuring credit with 
the bank for its negotiable paper, and that it is 
a jair and accurate showing of the financial 
condition of the firm on a given day of the year. 
It should also show a list of assets, as to 

Cash; bills receivable; good accounts receiva- 
ble; merchandise (and especially how valued); 
whether any real estate; also, machinery and 
fixtures, if any; and should specify any other 
assets, and whether any of the assets are pledg- 
ed as collateral. The statement should further- 
more show the liabilities, as—Bills payable for 
merchandise; bills payable to banks: open ac- 
counts; loans or deposits; mortgage liens on 
real estate. 

It should also specify any of the liabilities 
which are secured by collateral, and, by deduct- 
ing the liabilities thus stated from the assets, 
show the net worth. 

If there are partners in the concern, the state- 
ment should also show the 

Individual worth of the respective partners 
outside of the business; the names of the gen- 
eral partners in full; names of specia! partners, 
with amounts contributed by each, and until 
when; should show contingent liabilities, such 
as accommodation indorsements and indorsed 
bills receivable outstanding. It should show 
the connection of each partner in other business, 
if any; insurance carried on merchandise and on 
real estate , the amount of sales preceding year; 
expense of conducting the business preceding 
year; time the present firm has been in business 
and whom it succeeded, giving the date of trial 
balance proof and the regular time of balancing 
books. 

This statement should be signed by the bor- 
rower and should show his financial condition 
based on his last inventory. It should also in- 
dicate whether the inventory was an actual one 
or an estimate; if an actual one, by whom taken, 
and if an estimate, by whom made. Weshould 
also consider the external circumstances of the 
borrower,such as the line of business in which he 
is engaged, whether it is extremely hazardous, 
or whether it is a one-season business, or a 
business in which long-time credits are given, 
or anything pertaining to this subject, also the 
locality where he resides and the situation of 
his store as to the general business of the city 
or town, 


(The concluding portion of Mr. Cannon's ad- 
dress will be published in the next JouRNAL, It 
embraces a detailed anaiysis of the information 
called for by the statement of condition pro- 
posed to be given, and a description and dis- 
cussion of the commercial paper business as 
carried on in the metropolis,) 











BANK CREDITS. It 


NOTES ON MR. CANNON’S ADDRESS. 


WE deem the subject of bank credits 

of great importance to all bankers, 
and many valuable hints as to how bank 
funds may be loaned with greater safety 
can be gathered from a careful perusal 
of the foregoing paper. The dominant 
idea is that there should be, as a prelim- 
inary to parting with the bank’s money, 
a more thorough investigation into the 
financial condition and standing of bor- 
rowers, and that a full showing or state- 
ment of the Jatters’ condition should be 
given, before accommodation is ex- 
tended. A system should be inaugura- 
ted whereunder a statement of condition 
would be the expected course, instead 
of, as at present in many instances, 
loans merely upon hearsay and imper- 
fect knowledge, and the borrower feeling 
under no duty or obligation to make a 
full statement of his affairs. 


* * * 


One practical inquiry arises: Ilow is 
such a statement to be obtained from a 
mercantile house who places its paper 
on the market through note-brokers for 
sale? With borrowers direct from the 
bank, it is easy to see how a system of 
detailed statements to the bank may be 
inaugurated and perfected, not over- 
looking of course the difficulties arising 
from the aversion of borrowers and 
competitive conditions. But with single 
name paper in the open market, who 1s 
to call for the statement and to whom is 
it to be made? There rests with the 
maker no obligation to any particular 
bank, who is a prospective purchaser; 
and if the paper of any house sells on 
its general credit, how can a detailed 


statement be procured? If requested, 
the bank official might be politely told 
that he was under no obligation to pur- 
chase if he did not see fit, and that, 
there being no special reiation of trust 
and confidence existing between the 
two, as in case of customer and bank, 
he had no right to ask for it. Under 
present conditions, the judgment of the 
note broker is largely relied upon re- 
specting the goodness of offered paper, 
and the prosperity of his business large- 
ly depends upon what he sells being 
‘* first-class.” . The purchasers are his 
customers; if he sells bad paper, he 
loses them. Wedo not know to what 
extent note-brokers themselves go, in 
investigating the condition of the makers 
of the commercial paper which they have 
for sale. But the distinction is to be 
noted, in reaching practical conclusions, 
between the position of a bank, as lender 
of its money to an applicant, and its 
position as a purchaser of the paper of 
one who has made no special application, 
with respect to the bank's right and 
ability to call for and require statements 
of condition from borrowers and from 
makers of commercial paper for sale in 
open market. 


* * * 


If we may momentarily digress from 
‘‘credit” to ‘‘currency,” this paper 
brings to our attention the fact of the 
change in the method of settling for 
goods sold. The old-fashioned method 
was to take a note from the purchaser, 
and discount this with the bank. Now, 
goods are largely sold on open account, 
and money is raised upon ‘‘made”’ or 
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‘*accommodation” paper, either dis- 
counted with the bank, or sold in open 
market, The holdings of banks conse- 
quently are to a large extent of the latter 
class of paper, as distinguished from 
the former. 

This fact stands in the way of those 
advocates of a bank currency based 
solely on commercial assets, or bills re- 
ceivable which represent merchandise, 
held by the bank, and who argue that 
such a currency would have a full meas- 
ure of value behind it in the represented 
products. The paper holdings of a 
bank, to a large extent not actually 
representing products, but being ‘‘made” 
paper, which can be issued ad /ibitum, ir- 
respective of any real value behind it, 
would not, itis readily seen, bea safe or 
desirable basis for bank note issues, not 
otherwise secured. 


* * * 


The subject of bank credits—the learn- 
ing whom to trust—is, as Mr. Cannon 
well says, the most valuable part of the 
bankers’ education; and to the younger 
members of the profession, especially, 
is it important as a matter for thought 
and study. The banker in active prac- 
tice—the individual or official who deais 
with the outside world—gains more or 
less knowledge upon the subject from 
the experience of actual transactions. 
But the young man who enters a bank 
as messenger, and step by step advances 
through the book-keeping and tellers’ 
departments, while he has acquired 
thorough training in routine work, is a 
mere tyro when he emerges into the 
more responsible position of manage- 


ment, as one of the executive heads. 
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Up to this point he has had no—or but 
little—experience from contact with the 
outside world. And yet as cashier, vice 
president or president, he is called upon 
now-a-days, not only to perform execu- 
tive functions, but discretionary or judg- 
ing functions.as well, in safely loaning 
out or investing the bank’s money. In 
this capacity he should be a good judge 
of human nature, and understand all the 
reasons which underlie general business 
and the wants of borrowers. Better, 
then, that he commence early to equip 
himself in order to know whom to safely 
trust; and the study of treatises and ac- 


quisition of knowledge upon this branch 


of banking economy, should constitute 
an important part of his early educa- 
tion, 


In this connection, another subject 
should not be overlooked. The acquisi- 
tion of ‘‘credit’’ knowledge has for its 
end, chiefly, the financial responsibility 
of the borrower and his ability to pay 
his debts at maturity. But grant the 
affirmative of this, other things may 
arise to defeat payment and burden the 
bank with loss in the va- 


rious legal rules and technicalities, mis- 


Here come 


take as to which will discharge borrow- 
ers and other parties to negotiable paper 
held by the bank. To enumerate these 
in all their variety, would be to write a 
short treatise on the law of negotiable pa- 
per, and banking. One of the chief aims 
of the JouRNAL has been to better equip 
bankers in this respect, and, from ac- 
knowledgments' received, measurable 
success has attended its efforts. 
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CURRENT LEGAL DECISIONS. 


pais department embraces all the newly decided cases of importance to bankers, bank counsel and bank di- 

rectors. The experiences thevdisciose are likewise worthy the careful attention and study of the merchant, 
the depositor, and the bank student seeking advancement. Furtherinformation regarding any case published 
herein, will be furnished on application. 


INDORSEMENT A GUARANTY OF GENUINENESS. 
Supreme Court of Colorado, October 31, 1892. 


RHODES v, JENKINS. 


HIS decision deserves the especial attention of collecting bankers. It is made the subject 

of an explanatory article on another page. The payee’s indorsement on a draft being 

forged, the forger indorses it to a lawyer, who indorses the draft for collection to a bank, who col- 
lects the money, and pays over the proceeds. The collecting bank subsequently refunds the pro- 
ceeds to the paying bank, and (through its assignee) seeks to recover from the lawyer. The 
decision awards recovery, which would be right enough, if we regard the plaintiff as the assignee 
of the claim of the bank who paid the draft. But the court places its decision on the theory that 
the collecting bank by its indorsement guaranteed the genuineness of the draft; hence, was 
obliged to refund, and had a claim over against its principal. To the doctrine that the indorsement 
of a collecting bank is a guaranty of genuineness, we except, and amplify our views on another 
page. An ordinary indorsement of a real, or apparent, owner of a negotiable instrument is, of 
course, a guaranty, and renders him liable to subsequent parties; but where the indorser is an 
agent for collection, shown to be such by the indorsement to him “‘ for collection,” there should be 
no personal responsibility after the proceeds are turned over to his principal; and late cases. which 


we cite in the article, so hold. 
trine on the subject. 


1, Anindorser of commercial paper is responsible 
for its genuineness, and that of previous indorsements. 

2. A bank, to whom is indorsed for collection a draft, 
bearing a forgery of the payee’s signature, who in- 
dorses and coliects the amount, is hable upon its in- 
dorsement, and obliged torefund the money collected; 
and in turn, hasa right of recovery over against its 
indorser. 

Appeal from superior court of Denver. 

Suit on a draft by Washington I. Jen- 
kins, against Ledru R. Rhodes. Judg- 
ment for plaintiff. Defendant appeals. 


Affirmed. 
FACTS STATED, 


The other facts fully appear in the 
following statement by Hayrt, C., J. 

Appellee, Washington I. Jenkins, in 
his complaint bases his right to recover 
on the following allegations: That on 
the 8th day of September, 1883, at 
Weston, Mo., Railey & Bro., bankers, 


This decision, therefore, to this extent, introduces a contrary doc- 


made their draft on Donnell, Lawson & 
Simpson, of New York, payable to the 
order of John H. Hall, for $1,997; that 
thereafter appellant, Ledru R. Rhodes, 
presented this draft to the German Na 
tional Bank of Denver, indorsed payable 
to his order, and in turn indorsed the 
draft in question to the German National 
Bank for collection; that the bank in 
turn indorsed it to W. W. Sherman, its 
cashier, for collection, to whom it was 
paid by the drawees on October rst; 
that the German National Bank paid 
the proceeds to appellant, and soon 
thereafter, learning that the payee’s in- 
dorsement was a forgery, the bank noti- 
fied appellant thereof, and demanded of 
him repayment of the amount advanced; 
that he returned to the bank the sum of 
$500, and refused to refund the remain- 
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der; that the sum so refunded, and the 
further sum of $997, the Denver bank 
had been compelled to refund to Don- 
nell, Lawson & Simpson, the drawers— 
the amount so refunded with an addition- 
al $500, which Bailey & Bro. agreed to 
pay, making the total amount of the 
draft; that on January 11, 1884, the 
German National Bank transferred its 
claim to plaintiff. The answer consisted 
of a general denial and a special defense. 
To the special defense a demurrer was 
interposed and sustained. No appilica- 
tion having been made to amend, the 
cause came on for trial before the court 
without a jury on the complaint and 
general denial. The testimony at the 
trial was in substantial accord with the 
allegations of the second defense, and 
developed the following circumstances 
attending the transaction: In August 
and September, 1883, a person by the 
name of John H. Hall resided in Den- 
ver. This man had lived near Weston, 
Mo., for upwards of thirty years there- 
tofore, and for many years had been a 
regular customer of the firm of Railey 
& Bro., of Weston, and was well known 
to them. He removed to Denver in the 
spring of 1883, at the time leaving with 
Railey & Bro. notes for collection, and 
money on deposit. From time to time 
through the summer of 1883 he had 
forwarded his check by mail to them, 
and they had paid the same by draft 
sent by mail to him in care of the Ger- 
man National Bank, where the drafts 
were cashed. About the 1st of Septem- 
ber, the date of the draft in question, 
one Jack Lascere, a/ias John H. Hall, 
was confined in the county jail of Arap- 
ahoe county, under a charge of forgery. 
Hall engaged appellant to act as his 
counsel in defending him against this 
charge. Appellant states that while this 
man was introduced to him as John H. 
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Hall, he was also known as Jack Lascere, 
but which was his real name and which 
his assumed name, the testimony leaves 
in doubt, though it is admitted that the 
appellant received the draft in question 
from the prisoner thus confined and 
thus known, indorsed as John H. Hall, 
and in turn indorsed and presented it to 
the German National Bank for collec- 
tion. The draft was at once forwarded 
by that bank to its New York corres- 
pondent, and by him presented to the 
drawees, Donnell, Lawson & Simpson, 
and by them paid, and the proceeds 
credited to the German National Bank, 
and by that bank paid to appellant. It 
further appears that appellant’s applica- 
tion to the German National Bank for 
the payment of this draft, and his sub- 
sequent indorsement and delivery for 
collection at the request of Hall, and 
the payment to Hall upon his order of 
$1,497 of the proceeds thereof, were all 
acts performed in the belief on the part 
of appellant that Railey & Bro. were 
the parties who had in fact paid the 
draft. It further appears that appellee 
was cashier of said German National 
Bank, and that while he was such cashier, 
and before it assigned its claim and 
right of action to appellee, the appellant 
notified said bank that he would not 
stand liable to it upon his aforesaid in- 
dorsement, and that the loss, if any, 
rightfully fell on Railey & Bro.; and 
that the bank was not, in his judgment, 
liable for the amount, and that he would 
defend the bank, free of charge, in any 
suit that might be brought against it to 
pay the same, and would also undertake 
to pay any judgment in the premises 
that should be rendered against it. The 
trial in the superior court resulted in 
findings and judgment for appellee. 

J. A. Bentley, for appellant. Wells, 
McNeal & Taylor, for appellee. 
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Hayt, C. J., (after stating the facts.) It 
is admitted that at the time of the trans- 
action which forms the basis of this 
action, and for many years prior there- 
to, one John H. Hall was a customer of 
and depositor with Railey & Bro., bank- 
ers, at Weston, Mo. The draft in ques- 
tion was issued for the balance remain- 
ing to the credit of this John H. Hall 
at this banking house at the time. It 
was made payable to his order, and 
mailed to his Denver address. This 
drafi did not reach the party for whom 
it was intended. On the contrary, it 
fell into the hands of another person 
calling himself John H. Hall, and this 
man, by the aid of appellant’s indorse- 
ment, secured payment upon the same. 
The dona fides of the transaction on the 
part of appellant, under taese circum- 
stances, is not material. 


LIABILITY OF INDORSER 


DRAFT. 


UPON FORGED 


The case may be determined upon 
the simple question of the liability of 
one who indorses a bill of exchange. It 
is a well-established principle of com- 
mercial law that one who indorses and 
delivers commercial paper thereby be- 
comes responsible for its genuineness, 
and that of all previous indorsements. 
1 Daniel, Neg. Inst. §669a; Story, 
Bills, §§ 110-235. It is not necessary 
for us to determine the rights of Railey 
& Bro., the drawers of this draft, had 
they paid the same to an innocent third 
party upon this forged indorsement. 
It is sufficient to say that they did not 
pay it, are not here complaining, and 
are not parties to this action. The 
draft was paid to the German National 
Bank of Denver by the drawees, Don- 
nell, Lawson & Simpson, of New York, 
and the amount so paid turned over to 
the appellant. The drawees, in making 


this payment, had a right to, and un- 
doubtedly did, rely upon the indorse- 
ment of both the Denver bank and that 
of appellant. The Denver bank in turn 
had recourse upon the indorsement of 
appellant, It is evident that the German 
National Bank, in indorsing this draft, 
was acting upon the guaranty growing 
out of appellant’s indorsement. Itis not 
pretended that its cashier, in indorsing 
the same, was induced to do so by 
reason of having any knowledge of the 
handwriting or financial responsibility 
of the person who indorsed thereon the 
name of John H. Hall, other than that 
derived from the indorsement of Rhodes. 
If the facts were otherwise, the liability 
of appellant by reason of his indorse- 
ment would remain the same. This is 
not a case of a bank seeking to recover 
money paid by it on a forged check 
against the account of a depositor. As 
we have seen, Railey and Bro. did not 
pay this draft; and, although it is well 
settled that banks are presumed to know 
the signatures of their customers, this 
presumption in no way aids appellant. 
There is no principle of law or of com- 
mon sense that would extend this pre- 
sumption to the officers of banks other 
than those with which such deposits are 
made. Upon the same principle, when 
a drawee pays a forged bill of exchange 
to the holder thereof, he cannot recover 
back the money so paid. The reason 
upon which this rule is based is the neg- 
ligence imputed to the drawee, who is 
supposed to know the handwriting of 
his correspondent much better than the 
holder does. This rule has no applica- 
tion to this case. Here, the draft is ad- 
mittedly genuine, the indorsement of 
Hall only being spurious. There is no 
principle upon which the drawee, under 
the circumstances here disclosed, can be 
held to be familiar with the handwriting 
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of the payee. The reason upon which 
the rule is based, failing, the rule cannot 
be held applicable. While, therefore, 
Railey & Bro., in a proper case, might 
be estopped from setting up the forgery 
of the signature of one of their deposit- 
ors to a check paid by them to an inno- 
cent third party, the drawees in New 
York, Donnell, Lawson & Simpson, with 
whom Hall is not shown to ever have 
transacted any business, are not so es- 
topped. It is contended that the Ger- 
man National Bank was but a mere 
agent to collect, and, having collected 
the money, and paid the same over to 
appellant, no liability rested upon the 
bank to refund the amount to the New 
York institution. This argument is 
plausible, but not sound. As to the 
question of the genuineness of the draft, 
each indorser in receiving and indorsing 
it wes entitled to rely upon the credit of 
the previous indorsers. Appellant, by 
his indorsement, guaranteed the gen- 


uineness of the indorsement of Hall to 
him, and upon this guaranty the Den- 
ver Bank was induced to give the paper 
the indorsement upon which it was paid 
by Donnell, Lawson & Simpson in New 
York. Under these circumstances, the 
New York institution had recourse upon 
the Denver bank, and the latter in turn 
upon appellant. The rule of law which 
makes appellant liable in this case places 
the loss where it properly belongs. Ap- 
pellant lent his credit by indorsing the 
paper to a man confined under a charge 
of forgery. He transacted the business 
for him at the bank at a time when such 
person could not have perpetrated the 
fraud without assistance. Certainly, as 
between the Denver Bank and appellant, 


the greater negligence is chargeable 
upon the latter, he having first received 
the draft from the person who committed 
the forgery. Bankof Commerce v. Union 
Bank, 3 N. Y. 230, The judgment of 
the superior court is right, and must be 
affirmed. 





DISCHARGE OF GUARANTOR BY 


DELAY TO PROSECUTE PRINCI- 


PAL DEBTOR. 


Court of Appeals, New York, 


CHATHAM 


NATIONAL BANK OF New York v. 


October 11, 1892. 


PRATT. 


HIS case is very suggestive to bankers of the necessity for diligence in pursuing debtors, in 


order to hold their guarantors. 


It shows that a leisurely course may result in disaster. 


The 


self-satisfied reflection, ‘‘ Well, this debtor has a responsible guarantor to whom we may look in 
any event, and there is therefore no necessity for over-exertion,”’ does not always truthfully picture 


the situation. 


A bank holding a guaranty of collection of a note 
delayed from July 17th (when it became convinced 
that suit was necessary) until November agth to sue 
the principal, and delayed from January 7th follow- 
ing to April 8th to move to strike out a frivolous an- 
swer in the suit. /e/d, in an action on the guaranty, 
that the delay was so great as to amount as matter 
of law to a discharge of the guarantor. 16 N. Y. Supp. 
216, reversed. 


Appeal from supreme court, general 
term, first department. 

Action by the Chatham National Bank 
of New York against James H. Pratt on 


a written guaranty. Plaintiff obtained 
judgment, which was affirmed by the 
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general term. 16 N. Y. Supp. 216. 
Defendant appeals. Reversed. 

Anderson & Man, (E. Ellery Anderson, 
of counsel,) for appellant. Hays & Green- 
baum, (Daniel P. Hays, of counsel,) for 
respondent. 


PecKHAM, J. This action is brought 
on the following guaranty, signed by 
the defendant: 


“New York, April 25, 1885.—For value received and 
for the purpose of giving William T. Pratt credit at 
the Chatham National Bank of New York, 1 hereby 
guaranty the collection of all checks, drafts and 
promissory notes upon which said William T. Pratt is 
now, or hereafter shall be, liable to said bank as 
maker, indorser, drawer or acceptor, to an amount 
not exceeding ten thousand dollars, hereby waiving 
demand and notice of non-payment thereof. 

JAMES H. PRATT.” 


At the time when this guaranty was 
executed there was in the possession of 
and owned by the plaintiff a promissory 
note made by the Keystone School & 
Church Furniture Company for $10,000, 
payable on demand to the order of Wil- 
liam T. Pratt, and indorsed by him and 
by the firm of Baker, Pratt & Co., and 
delivered to plaintiff. The note was 
dated January 28, 1881, and had been 
discounted by plaintiff at the request of 
William T. Pratt. The guaranty was 
delivered by James H. Pratt at about 
the time it bears date, and while the 
promissory note above described was 
held and owned by plaintiff. The Wil- 
liam T. Pratt above spoken of was a 
member of the firm of Baker, Pratt & 
Co., which firm was also largely in- 
debted to the plaintiff at this time, and 
so continued to be for some period sub- 
sequent to July, 1886. It is not mate- 
rial, in our view, to enter upon an ex- 
amination of the subject of the indebt- 
edness of this firm, or to refer particu- 
larly to the guaranty against loss which 
the plaintiff had for that indebtedness. 
This action is not brought upon any 


guaranty in connection with the firm 
indebtedness, but is brought solely by 
reason of the demand note above alluded 
to, and because of its non-payment by 
the indorser, William T. Pratt. The 
plaintiff did not commence an action 
against William T. Pratt on that note 
until the 29th of November, 1886—more 
than a year and a half after the execu- 
tion of the guaranty,—and obtained 
judgment against him April 15th, 1887. 
Execution upon the judgment was issued 
upon the last-named day, and returned 
wholly unsatisfied. 

Did it proceed with due and reasona- 
ble diligence? As this guaranty was 
executed for the express purpose of giv- 
ing William T. Pratt credit at the bank, 
and as it referred to notes upon which 
he was already liable, as well as those 
upon which he might thereafter become 
liable, we may assume that the guaranty 
was intended to be of some benefit to 
William as to liabilities already incurred, 
and that, in order to hold the guarantor 
it was not necessary that plaintiff should 
at once commence legal proceedings to 
collect the amount of this $10,000 note 
from William. The period, however, 
which did elapse before any proceedings 
were taken, if unexplained, went far be- 
yond the utmost limit which a very lib- 
eral construction of the obligation of 
plaintiff would permit. The plaintiff 
endeavored to discharge the burden of 
explaining this long delay. The presi- 
dent of the bank was sworn asa witness 
upon the trial, and testified to an inter- 
view which he alleged he had with the 
defendant some time in the latter part 
of 1885, and in which he informed the 
defendant that the bank was taking no 
proceedings towards collecting the note 
in question, but was endeavoring to ob- 
tain from William and his firm payments 
on their indebtedness as fast as possible, 
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and that it would probably take a long 
time; and that it would be injudicious 
and unwise, in the interest of the de- 
fendant as well as others, if the bank 
should do any more than was being done 
towards pressing payment. The presi- 
dent further testified that the defendant 
approved the course taken by the bank, 
and said it was the correct one, and in 
the interest of all parties concerned. 
The defendant denied absolutely any 
such conversation; but, in the light in 
which the case was sent to the jury, and 
ot the verdict rendered, we must take it 
that this evidence of the president was 
adopted as the truth of the case. Dur- 
ing the following winter and spring (of 
1886) the position continued about the 
same, the bank continuing to press the 
claim against William and his firm, but 
not succeeding in obtaining payment, 
so faras the demand note was concerned. 
At length it appeared that the bank it- 
self recognized the fact that all reasona- 
ble time had elapsed in which efforts to 
obtain payment of this note other than 
by suit had expired, 


We entirely agree 
On the 17th day of 
July, 1886,—15 months, almost, 
the time when the guaranty was given— 
the president of the bank sent this letter 
to William T. Pratt: 


with that opinion. 
from 


“ Dear Sir:—l am without any response to call made 
on you to pay your loan of $1o,ooo. Unless attended to 
to-day before 3 p. m., we shall notify the guarantor, 
and proceed to measures for collection. 

Respectfully, G. M. HARD, Pt.” 


It is not denied this letter referred to 
the demand note, and that the guarantor 
was the defendant. Theindorser of the 
note, William T. Pratt, was in New 
York, and could not have been served 
at any time with process. None was 
served upon him until November 29th 
following, and trom plaintiff's evidence 
it does not appear that Mr, Pratt took 
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any special notice of the letter addressed 
to him by the president, although the 
latter says he undoubtedly saw William 
between July and September. There is 
an absolute and total failure to furnish 
any reason or explanation for this omis- 
sion to commence suit against William 
from July 17th to November 2zgth. It 
was known, of course, that William was 
in financial difficulties, and that he was 
not paying his liabilities punctually, and 
The letter of the 
president, above set forth, shows that he 


as they matured. 


then thought summary measures were 
needful to collect the note, yet no rea- 
son is given—no explanation vouch- 
safed—for this strange, and, under the 
circumstances, most unusual and im- 
proper, delay. 


length served on William, an answer 


After process was at 


was interposed for his codefendant by 
an attorney on the 7th of January, 1887. 
From that time until April 8th, nota 
step appears to have been taken, but on 
that day the attorney for the piaintiff 
awoke to the fact that the 
was frivolous, and therefore noticed a 


answer 


motion for judgment, and before the 
motion was heard, the answer was with- 
drawn, and on the same day 
1887—judgment 


April 15, 
Nine 
months were thus consumed after the 
plaintiff, by its own admission, assumed 


was entered. 


there was a necessity for legal proceed- 
ings, in obtaining judgment upon a 
promisséry note to which there was no 
defense,—four months before the com- 
mencement of the action, and nearly 
five months thereafter. No explanation 
or excuse is even suggested for this 
omission to make any move in the suit 
after the service of the answer—January 
7th—until April 8, 1887. 

A frivolous answer has been stated to 
be one which, upon mere inspection, and 


without argument, the court can see 
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sets up no defense. If it requires argu- 
ment and some examination to detect 
its insufficiency, it is not frivolous, al- 
though it might be held bad on demur- 
rer. The attorney for the defendant 
who put in the answer confessed by his 
action there was no defense to a motion 
for judgment on account of the frivol- 
ousness of his pleading. The learned 
trial judge left the question to the jury 
to say whether, upon the whole evidence, 
there had been a due and reasonable 
prosecution of the debtor. The counsel 
for the defendant excepted to this course, 
and duly moved for a non-suit, which 
was denied, and an exception taken. 
If, upon the evidence in the case, this 
question were one for the jury, the de- 
fendant is concluded by the verdict ; but, 
if it were one for the court, we have the 
right to réview the decision of the learn- 
At this 
very term we have had occasion to ex- 
amine the point as to when a question of 
this nature is one for the court, and 
when it is for the jury to decide, under 
Bank v. 
It is unnec- 


ed courts upon the question. 


instructions from the court. 
Sloan. (See foot note.) 
essary to again go over that ground. 
It is enough to say that in this case we 
think the question was solely one of law. 
The case is barren of any fact occurring 
subsequent to July 17, 1886, up to the 
entry of judgment in April, 1887, upon 
which any justification or excuse can be 
founded for the otherwise plain failure 
to commence an action with due dili- 
gence, or to prosecute it therewith after 
it was commenced. While we do not 
say that after an action has been com- 
menced, each step in the prosecution 
thereof must be taken with the greatest 
possible diligence, and that the attorney 
who has charge of it must resort to all 
the known means by which its prosecu- 
tion might, in any event, be quickened, 


we do say that this case is plainly one 
where no due diligence was exhibited at 
any time before the 8th of April, 1887. 
In the absence of any explanation, it is 
not due diligence to permit a frivolous 
answer to an ordinary action on a prom- 
issory note against a debtor in failing 
circumstances to remain on the record 
for three months, during which time not 
a step of any nature is taken in the ac- 
tion; and unexplained, it is not due dil- 
igence in the commencement of an ac- 
tion to wait over four months after the 
time when the necessity for its com- 
mencement has arisen, before issuing 
process against and serving it upona 
failing debtor in the same city, whose 
whereabouts are known, and who is 
not concealing himself to avoid process. 
Such facts being given, the inference of 
a lack of diligence is one which ought, 
as matter of law, to flow therefrom, and 
no jury should be permitted in that case 
to absolve a plaintiff from the effect of 
his own unexplained and unexcused 
The difference between the 
facts of this case and those which are 
set forth 


neglect. 


in the case above cited is so 
great that the most careless can see and 
appreciate it, and can therefore ac- 
count for the difference in the results 
arrived at. In this case we think the 
courts below erred in leaving the ques- 
tion of due diligence to the jury, and 
the judgment must therefore be revers- 
ed, and a new trial ordered; costs to 
abide the event. All concur. 


Nore.—The case of SALT SpRINGS NATIONAL 
BANK v,. SLOAN, referred to above, and decided 
at the same term of court, also involved the 
question of release of guarantor by failure to 
use due diligence in collecting. The opinion is 
lengthy, and a summary only, of the decision 
is here given: 

1. After the acceptors of drafts discounted by 
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plaintiff had made a voluntary assignment, de- 
fendant guaranteed the payment of the drafts 
upto a specified amount, if plaintiff, ‘tin the 
exercise of due diligence,” should fail to collect 
them from the acceptors or their assignees with- 
in a year from the date of the guaranty. HELD, 
that due diligence by plaintiff did not require 
it to atonce institute legal proceedings against 
the assignee, but that it was entitled to a rea- 
sonable time within which to investigate the 
bona fides of the assignment, that the 
pendency of such an investigation should also 
be taken 
whether or not plaintiff exercised due diligence 
in proceeding against the acceptors themselves, 
as the character of such proceedings would be 
determined by the facts learned on such inves- 
tigation. 

2. In an action on the guaranty, plaintiff 
sought to justify its delay of more than six 
months in bringing suit against the acceptors 
by showing that the investigation into the bona 
fides of the 
months; that, during this period, one of the ac- 
ceptors left the state, and that plaintiff then 
delayed serving process on the acceptor within 
the jurisdiction for fear that such a course 
would cause the other to remain away perma- 
nently, and that negotiations pending to obtain 
security for the payment of the drafts might be 
broken off. HeELp, that, though the evidence 


and 


into consideration in determining 


assignment occupied several 
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as to the delay was undisputed, yet in view of 
plaintiff's evidence in explanation thereof, the 
question of due diligence was not one of law, 
but of fact, as it depended on a number of 
different acts, and the motives accompanying 
them, on which different men might arrive at 
different conclusions; and that hence it 
error for the general term to set aside a verdict 
in plaintiff's favor, finding that it used due dili- 
gence. 15 N. Y. Supp. 306, reversed. 

3. Extensions of time to answer, granted by 
plaintiff after suing the acceptors and a delay of 
overa month in issuing execution on a judg- 
ment by default, do not show such lack of due 
diligence as will justify the general term in set- 
ting aside a verdict in plaintiff's favor, where 
plaintiff's evidence shows that the extension of 
time was granted under a threat that otherwise 
the acceptors would put in an answer, which 
would cause a Jonger delay than such exten- 
sion; that failure to issue execution promptly 
was by mistake of plaintiff's attorney; and that 
the acceptors had no property which could have 
been reached on 15 N. Y. Supp. 
306, reversed. 

4. Plaintiff's failure to sue the acceptors on 
one of the drafts covered by the guaranty is no 


was 


execution, 


defense tO an action against the guarantor, 
where plaintiff claims that such draft had in 
fact been paid, and does not seek to hold the 
guarantor liable thereon. 





ABSTRACTS OF CASES. 


ABSTRACTS AND NOTES OF CASES. 


Collection of Attorneys’ Fee where no Suit Brought. 


Monroe v. Staser, Appellate Court of Indiana, November 16, 1892. 


‘Banks frequently come into posses- 
‘sion of notes containing clauses provid- 
ing for the payment of attorneys’ fees 
in the event of non-payment at maturity. 
Much litigation has been caused by 
these clauses, involving among other 
questions the validity and the nego- 
tiability of the notes containing them. 
In the last issue a case was published, 
which stated the rule of a number of 
states upon the point of negotiability. 

In Indiana, where the present case is 
decided, such notes are valid and en- 
forceaple, but the case now reported in- 
volves an interesting question connected 
with these notes, not involving either 
validity or negotiability. It is whether 
there is any liability upon the maker to 
pay the attorney’s fee after default, and 
while the note is in the hands of an at- 
torney for provided the 
maker tenders the tull amount, less at- 
torney’s fee, before any court proceed- 
ing, or suit, has actually been com- 
menced, The court, one judge dissenting, 
decides yes, and its discussion of the 
point is interesting and valuable. 

The note in suit contained an uncon- 
ditional stipulation for the payment of 
attorneys’ fees, After due, the owner 
placed it in the hands of a practicing 
attorney who notified the maker, that 
he held the note for collection, and in- 
closed with the notice a statement of the 
-amount of the note, including 5 per 


collection, 


centum for collection fees. This, the 
court holds, was a reasonable fee for 
the collection of the note, and the owner 
became liable to her attorney for its 
payment. But before suit was brought 
the maker tendered the attorney the 
full amount of the note, less the col- 
full payment thereof, 
which was refused, and the tender was 
kept alive. The trial court held that 
the maker was not liable for the pay- 
ment of the collection fee, and gave 
judgment accordingly. 

The appellate court reverses the judg- 
ment, and says: 

‘* Agreements to pay attorneys’ fees 
notes, dependent 
upon any express condition, are valid 
and enforceable. Churchman v. Martin, 
54 Ind. 380. Such agreements, however, 
are in the nature of indemnity contracts 


lection fee, in 


in promissory not 


and the promisee can only recover 
thereunder such sums as he has actually 
and necessarily expended or become 
liable for on account of the default of 
the promisor. Kennedy v. Richardson, 
70 Ind. 524; Goss v. Bowen, 104 Ind. 
207, 2 N. E. Rep. 704. But in this case, 
while it is admitted that appellees de- 
faulted in the payment of the note, and 
appellant, on that account, placed it in 
the hands of her attorney for collection, 
and thereby incurred a liability of 5 per 
centum of the amount of the note, yet 


she cou!d not recover because the note 
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was not actually sued before the tender. 

The solution of this question must de- 
pend upon the construction of the term 
‘attorneys’ fees,’ as contained in the 
note. It is insisted in support of the 
action of the court that the term ‘at- 
torney’ has reference, when employed 
in the connection it is in this case, to an 
‘attorney-at-law,’ who is defined at 
common law to be ‘one who stands for 
or represents another in a suit at law or 
some other judicial proceeding.’ Under 
this definition, professional services of 
an attorney-at-law can only be rendered 
in connection with some proceedings of 
a court of which he, by virtue of his 
profession, is an officer. The distinc- 
tions maintained in the English practice 
between attorneys, solicitors, counsel- 
lors, etc., have never obtained in the 
courts of this country, except in a few 
instances. By a universal and long- 
established custom, a large portion of 
the professional business of attorneys 
on this side of the Atlantic is in relation 
to matters entirely unconnected with 
court proceedings, but which is of such 
a character as to require a knowledge of 
legal principles in its execution, An im- 
portant factor in such business is the 
collection of claims without suit. It is 
as much the duty of an attorney to re- 
ceive for collection notes and claims to 
be collected without suit, if possible, as 
it is to bring and prosecute actions in 
the courts. He acts in a professional 
capacity as fully in the one instance as 
in the other, and is liable for his failure 
to employ careand skill in the interest 
of his client equally in both cases. In 
the case of Bank v. Ward, 100 U.S. 195, 
it was held that an attorney employed 
to examine the title to property, while 
so engaged, was acting professionally as 
an attorney-at-law. In the course of 
the opinion the court said: ‘ Persons 
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acting professionally in legal formalities 
negotiations, or proceedings by the 
warrant of authority of their client may 
be regarded as attorneys-at-law within 
the meaning of that designation as used 
in this country.’ See, also, Mechem, 
Ag. $802. It is within the kuowledge 
and experience of almost every lawyer 
that a considerable percentage of col- 
lections is made by attorneys without 
suit. Banks and ordinary collection 
agents do not assume to possess the 
skill and knowledge of collection laws 
that may be expected of an attorney, 
and consequently are not held to as 
strict an accountability for their fail- 
ure to exercise skill and vigilance 
as the latter. Whether compensation 
for services performed by such agencies 
may be included in an agreement to pay 
attorneys’ fees we are not required to 
decide. It is conceded by counsel that 
if suit had been instituted on the note 
without notice having been given by the 
attorney, appellees would have been 
liable for the collection fee. Under the 
statutes of this state a suit is not deemed 
commenced until process has issued. 
An attorney to whom a note has been 
intrusted for collection by suit often re- 
quires time for the preparation of papers, 
and for other steps necessary to a suc- 
cessful prosecution of an action, which 
involves labor and expense; and, if the 
maker could escape the payment of at- 
torneys’ fees, where the note provided 
for it, by tendering the amount of prin- 
cipal and interest at any time before 
process was actually issued, in many 
instances the agreement would furnish 


no indemnity. If the holder of such a 
note could not leave it with an attorney 
for collection, with instructions to in- 
dulge the maker with a further opportu- 
nity to pay it, and thus avoid the annoy- 
ance of a suit and court expenses with- 
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out losing some of his substantial rights 
under the contract, he could not afford 
to grant such indulgence, and the 
effect would be to nullify litigation. It is 
only where the holder of a note neces- 
sarily incurs a liability for attorneys’ 
fees in its collection that the maker 
becomes liable therefor under the in- 
demnity stipulation, and such necessity 
can never arise except by the maker's 
failure to pay at maturity. If he per- 


forms his agreement, no liability will be 
incurred, and he should not complain 
at the enforcement of an agreement 
against him which he could avoid by 
the performance of his contract. In 
view of these observations, it must be 
held that the agreement to pay attor- 
neys’ fees covers the fee of an attorney 
for the collection of the note, made nec- 
sary by the default of the maker, whether 
suit is brought or not.” 


Reception of Deposit by Insolvent Banker in Pennsylvania. 





Commonwealth v. Delamater, Q. S. Crawford County. Henderson P. J. November 17, 1892. 


‘~ 





Commonwealth v. Schall, Q. S. York Co. 


On May 9g, 1889, a statute aimed at 
the receiving of deposits by insolvent 
bankers, was enacted by the Pennsyl- 
vania legislature. From recent devel- 
opments it would appear that itis a very 
difficult matter for the commonwealth 
either to obtain, or sustain, convictions 
under this statute. In one of the two 
cases here abstracted (the Schai// case) 
the court declares the enactment ‘‘a 
striking example of hasty and faulty 
legislation.”” In neither of these cases 
is the prosecution successful. In the 
celebrated Delamater case there was a 
verdict against the defendants, but the 
indictment and proofs coming before 
the conviction is 
not allowed to stand, and arrest of judg 
ment is ordered. In the Scha// case, the 
court’s opinion of the requirements of 
the statute is embodied in a charge to 
the jury, in which they are directed to 
acquit the defendants. 


the court for review, 


Bittenger, J. October 24, 1892. 


This statute being a new one and the 
supreme court of Pennsylvania not hav- 
ing as yet been called upon to construe 
it, the opinions of the courts in these two 
cases will be quite freely abstracted, as 
showing what is necessary to be alleged 
and proved in order to obtain a con- 
viction, 


THE STATUTE AGAINST RECEIVING OF 
DEPOSITS BY INSOLVENTS. 


The act in question is entitled ‘‘an 
act relating to the receiving of deposits 
by insolvent bankers, brokers, or an 
officer of a bank, national, state, or pri- 
vate, defining the offense, and providing 
a punishment therefor."’ The body pro- 
vides: 

“That any banker, broker, or officer of any trust 
or savings institution, national, state or private bank, 
who shall take and receive money from a depositor 
with the knowledge that he, they or the bank is at the 


time insolvent, shall be guilty of embezzlement, and 
shall.be punished,”’ etc. 
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REQUIREMENTS OF PROOF TO CONVICT. 


In the Delamater case, Judge Hen- 
derson says that the offense described in 
the statute is ‘‘embezzlement’”’ and in 
order to obtain a conviction it must be 
shown 

1. That the defendant was at the time 
of the commission of the offense, a 
‘*banker,” ‘‘ broker” or ‘‘ officer of a 
trust or savings institution, national, 
state or private bank.” 

2. That he took and received the 
money as a deposit from a depositor. 

3. That at the time the deposit was re- 
ceived, the ‘‘ banker,” or ‘‘ broker,” or 
in case of an ‘‘officer,’’ the institution 
of which he was an officer, was insol- 
vent. 

4. That the defendant knew at the 
time he received the deposit that he, or 
in case of an officer, the institution, was 
insolvent. 

5. That the money so received was 
embezzled, that is, unlawfully appro- 
priated to the use of the defendant, or 
of the institution of which he was an 
officer. 

These material elements are held not 
made out inthe Delamater case, and 
judgment, on the verdict against the 
defendants, is ordered arrested. The 
points decided may be thus summarized. 


‘* EMBEZZLEMENT "’ MUST BE CHARGED IN 
INDICTMENT. 

1. The indictment is defective in all 
its counts in that it does not contain the 
charge of the unlawful appropriation or 
conversion of the property described. 
‘*Embezzlement” is the gist of the 
offense. The legislature did not intend 
to make the mere act of receiving depos- 
its, embezzlement, for the depositor may 
have been paid promptly on demand, or 
he may himself have known of the bank’s 
insolvency, or he may have been in- 
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debted to the bank in a greater amount 
than the deposit. In none of these 
cases, would there be ‘‘ embezzlement’ 
under the statute. The element of ‘‘un- 
lawful conversion ” isthe distinguishing 
fact of the crime, and this must be al- 
leged and proven. 


AVERMENTS THAT DEFENDANTS WERE 
**CO-PARTNERS’”’ CARRYING ON A BANK, 
INSUFFICIENT TO CHARGE THEM AS 
‘* BANKERS,” 


2. The indictment charged that the 
defendants were ‘‘copartners, engaged 
in the business of carrying on a private 
bank,” etc. This, it is declared, does 
not sufficiently charge the defendants as 
‘*bankers ” under the statute. Inorder 
to sustain the indictment, it is necessary 
to determine judicially that the co- 
partner is a ‘‘ banker” within the mean- 
ing of the statute, But many banking 
institutions, which are co-partnerships, 
are carried on as joint-stock companies 
under the management and control of 
directors and officers who are re- 
sponsible for the management of the 
bank, ‘‘If the indictment charge the 
defendants as bankers, in accordance 
with the terms of the statute, evidence 
would be admissible to show the mode 
in which their business was conducted; 
but as the defendants are not charged 
as ‘ bankers ’ it cannot be judicially de- 
termined that the ‘ copartners’ described 
in the indictment are ‘bankers’ under 
the terms of the statute.” 


AVERMENTS OF INSOLVENCY IN CASE OF 
BANKING PARTNERSHIPS, 


3. The indictment is also held defec- 
tive in its averments of insolvency. The 
court says: ‘‘The defendants are charged 
with having been copartners engaged in 
the business of carrying on a private 
bank. A partnership may be solvent, 
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while the individuals composing the 
firm are insolvent; or the individuals 
may be solvent while the partnership is 
insolvent. Ifthe copartnership charged 
in the indictment be a general partner- 
ship, it is necessary to charge the in- 
solvency, not only of the partnership, 
but of the individual members of the 
partnership. If the partnership referred 
to were a partnership association organ- 
ized under the act of June 2, 1874, the 
liability of the partners would be limited 
to the amount of the capital putinto the 
concern, and in that case an averment 
of the insolvency of the bank would be 
sufficient. The charge of insolvency 
can only be sufficiently made in the case 
of partnerships of the first class when 
the insolvency both of the partnership 
and of the individuals composing it, is 
averred; for the individuals are, of 
course, liable for the debts of the firm. 
As to the second class of partnerships 
the insolvency of the firm alone should 
be averred.” Judged by these require- 
ments, the indictment, in its allegations 
of insolvency, is declared insufficient.” 


A FURTHER STATEMENT OF 
QUIREMENTS. 


PROOF RE- 


In the Schall Case, (being a prosecu- 
tion against Schall and Danner, bankers) 
Judge Bittenger declares that the com- 
monwealth must prove, in order to obtain 
a conviction—we summarize 
quirements—(1) that the defendants 
were bankers at the time of receipt of the 
money; (2) that they, or one of them, 
received the money from the prosecutor 
as a depositor at the time mentioned; 
(3) that at the time of receipt, the bank, 
and defendants composing the banking 
firm, were insolvent; (4) that the de- 
posit was received with knowledge ot 
the insolvency of the bank, and the de- 
fendants composing the banking firm. 


the re- 


These four propositions, it is declared, 
must be established to the jury’s satis- 
faction, else a verdict of acquittal must 
follow. The court states that the first 
is clearly established in the case, but 
when the second step is reached, ob- 
structions are met. ‘* The act of as- 
sembly is a new one and is a striking 
example of hasty and taulty legislation. 
The title and the act must be read to- 
gether inorder to find any warrant to 
sustain a conviction under its provisions. 
The body of the act says ‘receive 
money from a depositor,’ which of itself 
would not be a crime at all. Such bank- 
er might in many cases receive money 
while insolvent, with a knowledge of 
such insolvency, in an entirely 
manner. 


legal 
It might be for another, or in 
payment of a loan, or for a discount, or 
otherwise. It is only by reading the 
title that it appears that the receiving of 
money as a deposit, with a knowledge 
of such insolvency, is intended to be 
punished; and it is only discovered by 
reading the title in connection with the 
act. 

**Tt will be observed the act does not 
make it criminal to carry on a banking 
business by an insolvent bank, or bank- 
ers, witha knowledge of such insolvency, 
or the receiving of a deposit generally 
by such bank or such 


banker, with 


knowledge; but specifically receiving 
money under such circumstances from a 
depositor, and which, by such act, is a 
crime in itself—a distinct crime of em- 
bezzlement, made so by act of assembly; 
and that particular offense must be made 
out before the defendants can be found 
guilty. 

‘*This imposes upon the commonwealth 
the necessity of proof of the receipt of 
money by the defendants as bankers.” 

The court then gives a definition of 


‘*money,” and then, considering the 
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e 
evidence, declares it insufficient in law 
to sustain a verdict of guilty. 

The evidence showed that the deposit 
was received by the bookkeeper, and 
credited in the depositor’s pass-book. 
Mr. Schall was not present, and the only 
evidence that Mr. Danner was present 
at the time was the prosecutor's ‘‘belief,”’ 
which the court declares, did not prove 
his presence beyond a reasonable doubt, 
as the law requires. Upon this branch 
of proof the court holds that ‘‘ there 
should be proven a reception by the de- 
fendants, or one of them, if either is to be 
convicted, of the money deposited, or a 
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direction to the bookkeeper to receive 
the same, or a participation in the re- 
ceipt of the money, or a ratification of 
the act by the use of this particular 
money by the defendants, or otherwise.”’ 
This should be shown, before a con- 
viction can be asked, and the proof fails 
to show it. 

A further effectual bar to the success 


of the prosecution in this case was the 
fact proved by the defendants that at 
the time of the deposit, the depositor 
was indebted to the bank in a greater 
amount than that deposited, and that 
the bankers had a right of set-off or ap- 
propriation. 


A Question of Fraud Upon Creditors in Giving Chattel Mortgage. 


Benham v. Ham, Supreme Court of Washington. October 26, 1892. 


Bankers, as creditors of debtors who 
occasionally become insolvent, are in- 
terested in all questions involving the 
power of the latter to place their property 
beyond the reach of creditors, and the 
various methods employed. In this 
case, the question determined is whether 
a chattel mortgage, given to secure a 
bona fide debt will be set aside as a 
fraud upon creditors, where the only 
evidence of fraud is the fact that two 
days after it was made the mortgagor 
made an assignment for the benefit 
of creditors. The court decides that 
this evidence, alone, is insufficient to 
invalidate the chattel mortgage on the 
ground of fraud. It says: 

‘Tt is an undisputed pruposition of 
law that the creditor has a right to se- 
cure the payment of his debts, even to 
the extent of absorbing all the estate of 
his debtor, and to the exclusion of the 


claims of all other creditors. This is 
nothing more than the exercise of good 
business judgment and prudence, and 
no presumption of fraud will attach by 
reason of the exercise of this right, sim- 
ply because a short time after the secur- 
ing of the debt, the debtor attempts to 
claim the benefits of the assignment law. 
The length of time elapsing between the 
securing of the debt and the execution 
of the deed of assignment would, no 
doubt, be a circumstance that the court 
would have a right to take into consid- 
eration, but it should go no further than 
that. If the obtaining of security for a 
debt is presumed to be contemporane- 
ous with the assignment, if made a short 
time prior to the assignment, how short 
a time must it be to cause the presump- 
tion to attach? Must is bea day, ora 
week, ora month? An attempt to an- 


swer this question shows the folly of 





Bila etnst ton natalia 





ABSTRACTS 


trying to fix a limit. In one case it 
might appear that the instruments were 
part of the same transaction if they were 
executed a month apart; and in another 
case the mortgage might be given on 
the same day with the execution of the 
assignment, and both be executed in 
perfectly good faith. As was said by 
the supreme court of Michigan in Barn- 
ham v. Haskins, 44 N. W. Rep. 341, a 
case cited and relied upon by appellant: 
‘There is nothing in the assignment 
law which undertakes to avoid dealings 
previous to the assignment, whether 
near or remote in point of time, which 
were in no way connected with it in the 
intention of the parties.’ The true the- 
ory is, as expressed by that court, and 
it cannot be carried to any further ex- 
tent, that the assignment must be looked 
to to discover the preference, and that 
the transactions, to be fraudulent, must 
be found to have been made in separate 
form to avoid the effect of annulling 
them if they were included in the assign- 
ment itself. When this motive appears, 
without doubt the transaction would be 
void, even under our statute, which is 
not so broad as many of the statutes 
under which the cases are cited. Inthe 
case above cited the court held the mort- 
gage void, but it gives its reasons for 
the holding as follows: ‘The testimony, 
which it would be unnecessary to reca- 
pitulate, satisfies us that the mortgagees 
well knew of the intention of Goodrich 
to make an assignment at the time the 
mortgage was executed, and that the 
design of the parties to the instrument 
was to give the stepfather and mother a 
preference over other creditors in the 
conveyance he was about to make for 
their benefit.’ 

No such case is presented here, as we 
read the testimony in the case. There 
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is no testimony which goes to prove a 
collusion between Doty (mortgagor) and 
Ham (mortgagee) ; nothing to show that 
Ham knew that Doty contemplated 
making an assignment, even if such 
knowledge would prevent Ham from 
legally securing his debt,—a point not 
necessary to be decided in this case. 
Ham swears that he did not know that 
Doty thought of making an assignment, 
and that they had no conversation or 
understanding concerning that subject; 
and Doty swears to the same thing, and, 
further, that he did not intend to make 
an assignment until the day after the 
mortgage was given, when he found he 
could not make an arrangement with 
Ham to ‘restock the store, and give him 
a chance to keep up the business.’ There 
is nothing unreasonable in this state- 
ment. 

Men who are in failing circumstan- 
ces, and who are pressed to the wall 
by importunate creditors, are frequently 
compelled to change their minds, and 
adopt new plans very hurriedly. All 
that we can gather from the testimony 
is that Ham was a little more industri- 
ous in securing his debt than the other 
creditors, and we think the law should 
protect him in the advantage he has se- 
cured by his superior diligence. The 
mortgage in this case is the ordinary 
mortgage, with an oral agreement that 
the mortgagee should sell the mortgaged 
property, which was a stock of general 
merchandise, and apply the proceeds to 
the extinguishment of the debt. It is not 
questioned that the mortgage was given 
to secure a bona fide debt. The mort- 
gage is therefore prima facie valid, and 
is binding on all parties. Warren v. His 
Creditors, 3 Wash. St. 48, 28 Pac. Rep. 
257; LZphraim v. Kelleher, (Wash.) 28 
Pac. Rep. 985. 
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Bond of Indemnity for Lost Note. 





Means v. Kendall, supreme court of Nebraska, Nov- 
ember 16, 1892. 
The supreme court of Nebraska an- 
nounces the following rule: 


Where a negotiable note is lost before it be- 
comes due, the court will require the plaintiff 
to give an indemnifying bond to the maker asa 
condition of recovering judgment, but where 
the instrument is lost after it becomes due no 
bond ordinarily will be required. 

The rule that where a negotiable in- 
strument is lost after due, no indemnity 
will be given the payor upon payment, 
is open to considerable objection, from 
a business point of view, arising from 
the opportunity of fraud which it pre- 
sents. The owner may testify that the 
instrument was lost after due, when in 
truth he has negotiated it before due, 
and the maker of the instrument has no 
way to disprove his testimony. The 
rule is equally applicable to banks, as 
makers of negotiable certificates of de- 
posit, as to makers of ordinary nego- 
tiable notes. 


Taxation of Stock of Corporation Lo- 
cated in Another State. 





State v. Smith, supreme court of New Jersey, Novem- 
ber 4, 1892. 


Christian A. De Baun was assessed in 
the township of Washington, Bergen 
county, New Jersey, where he resides, 
for the taxes of 1891, upon 1oo shares of 
stock in the Delaware & Hudson County 
Canal Company, a New York corpora- 
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tion, and upon 13 shares of stock in the 
National Bank of Commerce, located in 
the city of New York. He sought, in 
this suit, to be relieved from this assess- 
ment. It appeared by proof that upon 
the stock of the Canal company, taxes 
were actually assessed in the city of 
New York, and paid by the company, 
within twelve months next before the 
day prescribed by the laws of New 
Jersey for commencing the assessment 
for the taxes of 1891. The court holds 
that according to section 5 of the tax 
act of April 11, 1866 (Revision, p. 1150) 
De Baun’s stock in that company was 
exempt from taxation. Smith v. Ram- 
sey, (N. J. Sup.) 24 Atl. Rep. 445. As 
to the national bank stock, the court 
says: The federal statute expressly pro- 
vides that shares owned by non-residents 
of the state may be taxed in the city or 
town where the bank is located, and not 
elsewhere. The statute excludes all 
state taxation of the shares of stock, 
except such as it expressly permits, and 
this exclusion is constitutional and valid. 
Van Allen v. Assessors, 3 Wall. 573; 
Bank v. City of Newark, 39 N. J. Law, 
380. Consequently, shares of stock in 
a national banking association cannot 
be taxed in any state except that within 
which the bank is located. They are 
withdrawn from taxation under the au- 
thority of other states. Tappan v. Bank, 
19 Wall. 490. 

The taxes complained of were there- 
fore set aside, with costs. 
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THE OHIO BANKERS’ CONVENTION. 


The Ohio Bankers’ Association held its second 
annual convention at Columbus on November 
tothand 11th. After the address of welcome, 
delivered by D. S. Gray, president of the Clin- 
ton National Bank of Columbus, and the re- 
sponse by C.C, Doolittle, of the Merchants’ Na- 
tional Bank of Toledo, the president, John W. 
Chamberlin, delivered the annual address, 


PRESIDENT’S ADDRESS. 


After stating among other things pertaining 
to the association, that it now numbers, at the 
end of its first year, two hundred and fifty 
banks, he advocated, as a protection against 
bank swindlers, that every bank upon which an 
attempt at swindling has been made, at once 
telegraph the fact, together with a description 
of the personal appearance of the offender, to 
the secretary of the association, who should 
prompily send the information to all members 
and to the associated press. The speaker also 
favored the repeal of all laws authorizing days 
of grace, a small compensation for collection 
and greater equality in the system of taxation 
as affecting banks. 


UNCLEAN MONEY, 


After the report of the executive committee, 
an interesting letter was read from Congress- 
man Joseph Outhwaite in regard to supplying 
the people with fresh paper currency as fre- 
quently as possible, The unclean condition of 
some of our paper currency, he said, is reported 
by eminent physicians to be a common vehicle 
for the transmission of the germs of dangerous 
diseases. Mr. Outhwaite said that he intended 
to introduce a bill providing that the govern- 
ment make arrangements for the more frequent 
redemption of soiled and mutilated paper cur- 
rency during the coming session of congress, 
and desired the opinion and suggestions of the 
association on the subject. 


STATE SUPERVISION OF BANKS, 


The afternoon session was opened with an 
address by Col. M. T. Herrick, of the Society 
for Savings, Cleveland, on ‘‘ State Supervision 
of Banking.” 

The speaker showed by citing a ‘‘ statute” 
concerning banking from the Bible, that even 
Moses thought that he might subserve the in- 
terests of his constituency by putting a mild 
restraint upon the banker; and continuing he 
said that while legislation will not make men 
honest, it will by restraining them from careless- 
ness and speculation, often serve to keep them 
honest. 


The speaker took a strong stand in favor of 
supervision of banks by the state. Chartered 
banks are quasi-public institutions. The state 
has formally vested them with the functions 
which induce the people to entrust them with 
their money. ‘‘Should it not go a step further 
and see that it has not caused the depositor to 
place his money in the hands of incompetent 
and irresponsible men?” 

State supervision has already been tried with 
pre-eminent success in many of the older states 
notably New York and Massachusetts, and the 
beneficial results, the most important of which 
is perhaps the establishment of an accurate and 
uniform system of keeping accounts, have been 
felt alike by the banks and by their customers. 

In the discussion which followed Col. Her- 
rick’s address, it became evident that there was 
a wide divergence of opinion on the question 
whether or not the association should lend its 
influence toward the establishment of a system 
of examinations for chartered banks other than 
national. 

After an address by Hon. M., T. Betts, Na- 
tional Bank Examiner for Southern Ohio, the 
association adjourned until evening, when a 
banquet was given by the Columbus bankers 
at the Chittenden Hotel. This most pleasing 
event was rendered doubly auspicious by the 
mingled wit and eloquence of M. M. White, 
president of the Fourth National Bank of Co- 
lumbus, Robert McCurdy, president of the First 
National Bank of Youngstown; Logan C. Mur- 
ray, vice-president of the Tradesmen’s National 
Bank of New York city; J. J. Sullivan, of the 
Central National Bank of Cleveland, and T. F, 
McGrew. 

The meeting on the second day was opened 
by Gen. John Beatty, president of the Citizens’ 
Savings Bank of Columbus, with a paper enti- 
tled ‘‘Misplaced Taxation,” 


MISPLACED TAXATION, 


The speaker took the ground that taxation on 
mortgage notes, promissory notes and other 
evidences of debt is not oppressive to the lender 
of money, but by causing high rates of interest 
is directly detrimental to the interests of the 
borrower. ‘‘Every mill of tax,” he said, ‘‘im- 
posed upon notes and bonds, every legislative 
enactment which tends to hinder, embarrass or 
make expensive the collection of a debt, is paid 
for bythe borrower. * * * Legislators have 
undertaken to establish rates of interest, and 
have gone so far as to prescribe a rate at which 
money may be lawfully loaned; but all such 
legislation has simply tended to multiply the 
difficulties and increase the burdens of the bor- 
rower. The law cannot compel a man to lend 
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money at a lower rate than he thinks it worth, 
and if the law threatens him with loss, he will 
either require compensation for the risk he in- 
curs in disregarding it, or will keep his money 
in hand until a venture is presented which 
promises what he considers a reasonable profit. 
It is as impossible to hold the business world to 
a uniform and unvariable rate of interest as it 
would be to maintain the supply of money and 
the demand for it at equal and unchangeable 
amounts. If the supply and demand never 
varied; if all men were equally prompt and re- 
sponsible; if all borrowers wanted accommoda- 
tion for precisely the same length of time; if 
taxes and expenses were always the same, a 
single standard might perhaps be universally 
accepted. But under existing conditions the 
efforts of the law-makers to regulate the price of 
money is more truitful of harm than of benefits. 
The best thing they can do, therefore, is to leave 
intelliger.t men free to make their own con- 
tracts and require them to fulfil these contracts 
promptly and manfully. * * * The bor- 
rower is always the one to suffer from legisla- 
tion hostile to banks and money-lenders, and 
he more than the lender would be benefited by 
low taxes on bonds, promissory notes and cer- 
tificates ofindebtedness, 


BANK EXAMINATIONS. 


The last address was delivered on the subject 
of ‘‘ Bank Examinations from an Examiner's 
Standpoint,” by G. H. Ford, National Bank Ex- 
aminer of Northern Ohio, 

Among other things, Mr. Ford said that he 
favored small districts for the bank examiner, 
so that he may be able to perform his work 
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easily. If this is the case, the examiner has 
each bank, with its distinguishing character 
and peculiarities, well fixed in memory, which 
is a great advantage in conducting the examin- 
ations, 

State examiners are not the preventative and 
remedy for all bank failures and mismanage- 
ment. The examiner reports irregularities to 
the directors and to the state comptroller. 
Here his duty ends, If the directors fail to do 
their duty, a bank may be easily wrecked be- 
fore the state authorities know that the institu- 
tion is so unsound as to justify their interfer- 
ence in its affairs. Self-examination on the 
part of banks is often necessary and productive 
of good results. This examination should be 
made at least twice a year, and should not be 
the perfunctory affair which committees of the 
board occasionally conduct in many banks, in 
which the work is performed by the cashier and 
his assistants, and the reports prepared before- 
hand. The examination should be thorough 
and searching, reaching the very core of every- 
thing pertaining to the bank, 

At the close of this address, the question of 
urging the passage of a law abolishing days of 
grace was discussed. The proposition was lost, 
the opinion of the majority being to the effect 
that days of grace are useful and just. 

Mr. M. M. White, president of the Fourth 
National Bank, Cincinnati, was made president 
of the association for the ensuing year. After 
short speeches by the newly-elected officers and 
a general discussion of ways and means of in- 
creasing the membership of the association, the 
convention adjourned, to meet next year in 
Cleveland. 
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THE STATE LAWS GOVERNING BANK CURRENCY 





N view of the drift of public attention towards the problem of a future bank currency,to supplement 

or possibly supersede national bank notes; the presentation of plans for such a currency suited to 
the varied needs and requirements of the people of the United States; and the agitation to repeal the 
existing Io per cent prohibitory tax upon state circulation, it will be useful and interesting to examine 
into the existing machinery for state issues and the general conditions now surrounding them in 
the various states, as disclosed by legislative records. This knowledge is unquestionably a most 
necessary factor in any consideration of the feasibility and advisability of returning to a system 
of state bank currency, 


At common law, the right to issue circulating notes was free to all. In this country, the note- 
issuing function has generally been made the subject of constitutional regulation, It is not pro- 
posed to discuss the question whether congress has power to totally prohibit to the state, and its 
corporations and individuals, or to regulate, the note-issuing function, or the authority of congress 
to impose the ten per cent. tax on state circulation, which has been the only mode of prohibition 
or regulation, yet adopted. The purpose here is simply to set forth the present currency con 
ditions now existing in the various states, which would become important should the ten per cen- 
tax be removed. 


There is nothing in the constitution 
of 1890 imposing regulations or restric- 
tions upon the legislature respecting the 
establishment of banks, or their currency 
powers, except that it contains a re- 
quirement that corporations shall be 
formed under general laws only. Before 
this constitution, banks were incorpor- 
porated under special charters. No 
general bank law has yet been enacted. 


MISSOURI. 

The constitution of 1875 requires the 
formation of corporations under general 
laws; provides that the state’s credit 
shall not be loaned; that no state bank 
shall thereafter be created, or the state 
be a stockholder in any bank; and no 
act of the general assembly creating 
corporations with banking powers (ex- 
cept banks of deposit or discount) nor 
amendments thereto, shall have effect 
unless submitted to vote and approved 
at the general election succeeding its 
passage. A general act for the incor- 
poration of banks of deposit and dis- 
count (but without currency powers) 
exists. 


NEBRASKA. 


The constitution requires banks to be 
formed under general laws; provides 
for double liability of stockholders; 
quarterly statements of condition; and 
that the credit of the state shall not be 
loaned to any corporation or individual. 
It contains no restrictions or regulations 
upon the legislature with respect to 
banks of issue. 

No authority to issue currency is con- 
ferred upon banks by existing legislative 
enactments, and all unauthorized issues 
are prohibited. 


NEVADA. 

The constitution of Nevada (sec. 159) 
provides that ‘‘no bank notes or paper of 
any kind shall ever be permitted to cir- 
culate as money in this state, except the 
federal currency and the notes of banks 
authorized under the laws of congress.” 


NEW HAMPSHIRE. 

Nothing in the constitution. A gen- 
eral law exists under which corporations 
may be formed for carrying on any law- 
ful business, except banking, and cer- 
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tain other enumerated businesses. Banks 
are specially chartered, and various pro- 
visions have been established by the 
legislature and embodied in the general 
laws (Ch. 163, ‘‘ Banks,” Pub. Stat. 
1891) governing banks of issue. 

Banks of issue are prohibited unless 
formed under an act of the legislature 
or a law of congress. Unauthorized 
currency is declared void. No bank au- 
thorized to issue bills shall commence 
business until a certificate of full pay- 
ment of capital stock has been made 
and filed. Every such bank of issue 
shall be subject to the general corpor- 
ation law of the state, unless controlled 
by the provisions of its charter, or some 
special law of the state or United States. 
The issue or circulation of notes payable 
on a condition, or at any other place 
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than the bank of issue, or payable 
otherwise than to the bearer, in specie, 
on demand, is prohibited. Damages 
for non-payment in specie are fixed at 
two per cent, a month. Stockholders 
notes cannot (but cash only must) count 
as the capital of the bank. Banks of 
issue are liable to the holder for the 
original amount of bills altered to a 
larger amount. No bank of issue shall 
have in circulation its own bills to an 
amount greater than the amount of the 
excess of its capital actually paid in 
above the amount of loans made to its 
stockholders on pledge of its own stock. 
Suspension of specie payments, without 
authority, is prohibited; also the making 
of dividends during suspension. Stock- 
holders’ liability is limited tothe amount 
of their stock. 


SUMMARY OF STATE LAWS. 





Showing Existing Situation if Ten Per Cent. Tax were Removed. 


Alabama.—Constitutional requirements are as fol- 
lows: 

§7, No bank shall be established except under a gen- 
eral banking law. 

§8. The general assembly may enact a general bank- 
ing law, which law shall prescribe for the registry and 
countersigning by the governor of the state of all 
paper credit designed to be created as money; and 
ample collateral security, convertible into specie, or 
the redemption of the same in gold or silver, shall be 
required, and sucu collateral security shall be under 
the contro! of such officer or officers as may be pre- 
scribed by law. 

§o. All bills or notes issued as money, shall be, at 
all times, redeemable in gold or silver, and no law 
shall be passed sanctioning directly or indirectly the 
suspension by any bank or banking company, of specie 
payment. 


§10. Holders of bank notes shall be entitled, in case 
of insolvency, to preference of payment over all other 
creditors. 

No general bank law has been enacted under these 
provisions. Legislative prohibition exists upon cir- 
culating notes of all, not chartered as banking asso- 
ciations. 


Arizona Territory.—Banks incorporated under ter- 
ritorial laws are denied by congress the power of 
issuing circulation. 


Arkansas.—Constitution provides: “No act of the 
general assembly shall be passed authorizing the issue 
of bills, notes, or other paper which may circulate as 
money.” 


Calfornia.—Constitution provides: ‘‘No corpora- 
tion, association or individual shall issue or put in 


tire 
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circulation as money anything but the lawful money 
of the United States.” ” 


Colorado.—No constitutional prohibition upon state 
bank currency, but existing legislative prohibition. 


Connecticut.—No constitutional provisions. Legis- 
lature controls subject. Unauthorized circulation 
prohibited. No general bank law. Banks incorpor- 
ated by special charter and banks chartered under 
act of 1852, allowed to issue circulation to 75 per cent 
of capital, secured by pledge of certain public stocks, 
and first lien on assets. 


Delaware.—No constitutional provisions. Legisla- 
ture controls. No general bank law. The Farmers’ 
Bank of the state has currency powers, with the re- 
striction that its total debts shall not exceed double 
paid capital, Circulating notes of individuals and 
partnerships “under one dollar’’ prohibited. 


Florida.—No constitutional provisions. Legislature 
controls. No existing law under which banks author- 
ized toissue currency, and all unauthorized circula- 
tion prohibited. 


GEORGIA.—No constitutional provisions. Legisla- 
ture controls. Unauthorized circulation prohibited. 
Banks exist, under special charters, with power to 
issue currency (not specially secured) subject to leg- 
islative regulation for redemption in lawful money, 
and prohibition upon issue beyond amount specified 
in their charters. 


IDAHO.—A territory. No state bank currency. 


ILLINOIS.—Constitution regulates bank currency by 
providing the security of government or state stocks, 
requiring registry and countersigning of notes, pro- 
hibiting the legislative sanction of specie payments, 
and requiring that any general bank law, to have 
force, must be ratified by vote of the people after 
passage. Subject to constitutional regulations, the 
legislature has the power to enact a general bank law 
conferring currency powers upon banks. The exist- 
ing bank law, however, expressly withholds all cur- 
rency powers. 


/ndiana.—Constitutional safeguards around bank 
currency are double liability of stockholders and first 
lien upon assets, together with a requirement that 
notes of free banks shall have “ample collateral se- 
curity convertible into specie,” and must be regis- 
tered, and that legislature shall not sanction specie 
suspension. Subject to these regulations, legislature 
is supreme, and is empowered to establish banks of 
circulation, and also to specially charter a bank and 


branches without the “ample collateral security,” 





required for free banks. No free circulating bank act 
at present in force; and no bank and branches now in 
operation. All un horized circulation prohibited. 


Jowa —No existing law under which banks could 
issue currency, if ten per cent. tax removed. Consti- 
tution permits legislature to incorporate under general 
law, banks of issue, secured by special pledge with 
state treasurer of national stocks or those of states 
**in good credit,” and also a state bank and branches, 
without such special security. Bank cnrrency to have 
preference in payment, and stockholders’ double lia- 
bility. No bank act or state bank to go in operation 
until subsequently ratified by vote of the people. Ex- 
isting legislative embargo upon foreign bank notes. 


Kansas.—Legislature has power to incorporate 
banks of issue, by general law, subject to certain 
constitutional requirements as to security and other 
matters. Constitution, among other provisions, re- 
quires pledge of bonds of United States, or any state, 
and provides that notes shall bea first lien. General 
banking law now exists, but does not provide for cir- 
culation, Any new law must be ratified by vote of 
people. 


Loutstana.—No constitutional provisions. The old 
free bank act has not been repealed. Under this, U. 
S., La., or N. O. bonds were the basis of security. 
Notes were a first lien, and stockholders liable for any 
deficit. 


Maine.—No constitutional provisions. Existing 
legislation permits circulation to extent of paid capi- 
tal. No special security is required. Specie reserve 
of one-third required for all circulation over 50 per 
cent. of capital, Protested notes carry 24 per cent. 
damages. 


Maryland.—Under general bank law, notes may be 
issued to amount of capital, without special security. 
Six per cent. annual damages only, on non-payment. 
Preference in payment upon insolvency is denied. 
Stockholders liable to amount of stock. Unauthorized 
currency prohibited. 


Massachusetts.—Under legislative provisions, banks 
may issue currency secured by pledge of public stocks, 
to extent of 25 per cent. above capital; 24 per cent. an- 
nual damages for non-redemption. Notes a first lien. 
Stockholders liable in proportion to their stock. Uu- 
authorized circulation prohibited. 


Michigan.—The general bank law now in force pro- 
hibits issue of currency. Legislature has power to 
enact general bank law, subject to certain constitu- 
tional regulations; but law must be first ratitied by 
popular vote. 


Minnesota.—Constitution requires registry of bank 
circulation and ample security by pledge of U.S. or 
state stocks; double stockholders’ liability and first 
lien. General law exists under which banks may issue 
circulation equal to amount of stocks deposited 
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eral interest, and expect prompt and careful consideration thereof, without charge. The names and places 
of those submitting inquiries are published, unless special request is made to the contrary. 


Extent of Bank’s Obligation to Know sere Signature Upon Certificate of 
Deposit. 





THE MASSACHUSETTS NATIONAL BANK 
oF Boston, December 29, 1892. 


Editor Banking Law Journal: 

Dear Sir:—On page 500 of your issue of 
December 15th, you hold that the payee 
of a certificate of deposit stands on the 
same footing, with respect to the bank’s 
knowledge of signature, as an _ ordinary 
depositor on open account, and cite au- 
thority for the same, This is, in general, 
familiar doctrine, but your discussion does not 
go quite as far as I hoped it might. With us, 
by far the greater part of certificates of deposit 
are not made payable to the person depositing 
the money, but to some person at a distance, to 
whom the depositor wishes to make a remit- 
tance, and the instrument is really issued as a 
check to be drawn and not a certificate to be 
held. It seems to me that in this case, the 
payee is in no proper sense of the word, a de- 
positor of the bank; and from the very circum- 
stances of the case, the bank cannot possibly 
know his signature. Do you know of any de- 
cisions of court in a case like this? If, as you 
intimate, a series of articles on the subject once 
appeared in the JouRNAL, if you can send mea 
copy, I shall be glad to remit you the price. 

Very sincerely yours, 
CHARLEs W. PERKINS. 


The rule that a bank is chargeable 
with knowledge of its depositor’s signa 
ture, and if it issue a certificate of de- 
posit payable to his order, and his name 
be forged as indorser, that the bank 
cannot recover back a payment made 
thereon to a dona fide holder (Stout v. 
Benoist, 39 Mo. 277) would not apply to 
the class of certificates above mentioned, 


because the reason which underlies and 
supports the rule is wholly wanting. 
The point has not, to our knowledge, 
ever been brought up in court, or been 
made the subject of judicial decision or 
opinion, 

This rule originated respecting a bill 
of exchange. The drawer and drawee, 
being correspondents, the latter was 
presumed and bound to know his cor- 
respondent’s—the drawer’s—signature. 
The draft being presented to him by a 
bona fide holder, ignorant of the forgery, 
it was the drawee’s duty to detect it, 
and refuse payment. Not doing so, he 
was bound by the payment, and could 
not recover the money. 

Later cases have somewhat modified 
the extreme rigor of the early rule. This 
rule has also been applied to checks, 
because in the relation of bank and de- 
positor, the bank is regarded under even 
a greater obligation to know its depos- 
itor’s signature; and in the case we cite, 
it has been applied to ordinary certifi- 
cates of deposit as well, because equally 
here, the depositor is in close touch with 
the bank, and the latter is acquainted 
with his signature, which he leaves with 
the bank. 

But in the case of a so-called certifi- 
cate of deposit, where the money is de- 
posited by one party for the purpose of 
remittance to another, who is a stranger 
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to the bank, this particular form of in- 
strument being used for certain special 
advantages it possesses, clearly there is 
nothing in the transaction which charges 
the bank with knowledge of the payee’s 
signature, any more than in the case of 
an ordinary bank draft, or exchange is- 
sued. True, the certificate recites that 
A. B. (the payee and stranger) has de- 
posited the money; but this is the mere 
form, not the substance. If there was 
any possible question about it, the form 
of the certificate could be changed to 
read: ‘‘S. has deposited in this bank 
for the use of A. B., the sum of one 


thousand dollars payable to A. B. or 
his order on return of this certificate 
properly indorsed.” But we do not 
think a payment by a bank of a certifi- 
cate, as ordinarily worded, bearing a 
forged indorsement of the payee’s sig- 
nature, would ever be held chargeable 
to the bank, the payee being a stranger 
and not the real depositor. 


The series of articles referred to, run- 
ning through VolumelI of the JourNnaL, 
do not touch upon this question, al- 
though they go quite thoroughly into 
the rights, duties and liabilities of par- 
ties connected with paper forged or 
altered in various ways. 


Purchase by National Bank of Commercial Paper Above Legal Rate Usurious. 





ViLtas NATIONAL BANK, 
PLATTSBURGH, N. Y., Dec. 21, 1892. § 
Editor Banking Law Journat: 

DEAR SiR:—It is claimed by a national bank 
officer of my acquaintance that it is allowable 
under the law for a national bank to buy paper 
of a note broker at any rate agreed upon without 
rendering the purchaser liable tothe penalty for 
usury. 

My contention is that Section 5197 of the Na- 
tional Bank Act prohibits taking a greater 
amount than the legal rate under any circum- 
stances except customary allowance for exchange 
as covered by that section. Am I correct? 

Respectfully, 
TELLER, 


This point is decided as to national 
banks in the case of Bank v. Danforth, 
by the U. S. circuit court of appeals in 
New Jersey, published in the Journal 
of January 1, 1892. Such institutions 
are held to commit usury if they pur- 
chase commercial paper at a shave 
greater than the legal rate of interest. 


The court declares that a distinction 
between discount and purchase has been 
judicially recognized under state usury 
laws, and it has been held that, without 
infraction of those laws, a promissory 
note or draft, valid in its inception and 
originally free from usury, may be pur- 
chased from the holder at any agreed 
price, without regard to the legal rate 
of interest. But in the business of 
banking, ‘‘ discount” includes ‘* pur- 
chase,” and there is nothing in the na- 
tional bank law which indicates a dis- 
tinction between the purchase or the 
discount of a note by a national bank, 
so far as usury is concerned. Hence, 
the court holds, the purchase by a na- 
tional bank of paper at a price exceeding 
the legal rate of interest, is a discount 
of it, or a purchase by way of discount, 
which is practically the same thing. 
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In this case the national bank had 
purchased notes from a note-broker at 
a higher than legal rate, the paper being 
transferred to the bank by delivery of 
the broker merely, and not being in- 
dorsed over by him, Indorsed or unin- 
dorsed, the same rule is held to apply— 
usury, if purchased above the legal rate 
of interest. 

See also, in this connection, the Jour- 
NAL of February 1, 1892, page 86, and 
of February 15, pages 143 and 175. 





The Security of Gold Payments. 





New York, Dec. 26, 1892. 
To the Editor :— 


DEAR SIR.—If by continuance of the Sherman Silver 
Law, or any other cause, there shall be increasing dis- 
trust among banking and loaning institutions, a con- 
traction of the currency in use because those institu- 
tions and individuals refuse to make loans freely, a 
consequent departure of gold in payment of debts due 
abroad, a premium on gold, and an end, in fact, of 
parity between gold and silver dollars, then what may 
happen to holders of bonds on which the obligor has 
promised to pay “gold dollars of present weight and 
fineness?’”’ 

The upshot of my long question is this: What will 
become of us if we let begin the disparity between 
such gold dollars and silver dollars. Under the pres- 
ent legal-tender laws I hope we are safe, who are 
holders of promises to pay such gold dollars. The Silver 
Law of 1878 says the silver dollars therein authorized 
Shall be “a legal tender, at their nominal value, for all 
debts and dues, public and private, except where 
otherwise stipulated in the contract.’”” Does not a 
promise to pay “gold” dollars of “present weight 
and fineness’ amount tua stipulation thac “silver” 
dollars shall not be a tender? 

The Sherman Silver Law makes no expressed men- 
tion of the legal-tender faculty of the silver doliars 
authorized by that law, but inregard tothe Treasury- 
note dollars repeats the language of 1878, which I have 
quoted. Butif those who hold a promise to pay gold 
dollars of “ present weight and finenesss,” are safe, 
how is it with those holding promises to pay only 
“gold’’ dollars, without further descriptive words? 
The old legal-tender laws of 1862, and that of May 31, 
1878 (the last of which, enacted in time of peace, the 
supreme court upheld in 1884,) referred only to green- 
backs. 

If we are all safe now, cannot Congress enact here- 
after that the silver dollars shall be a legal tender for 
simply “ gold ” dollars, oreven for gold dollars “of 
present weight and fineness?” And if congress shall 
so enact, is the supreme court likely to say it nay? 

Iam worried by this sentence in the last supreme 
court legal-tender opinion (p. 449) of 1884. This is it: 

Under the power to coin money and regulate its 
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value, Congress may issue coins of the same denomin- 
ation as those already current by law, but of less in- 
trinsic value than those (as in 1834) by reason of con- 
taining a less weight of the precious metals, and thus 
enable debtors to discharge their debts by the pay- 
ment of coins of the fess real value? 

What do you make of that? 


INVESTOR. 

1, The supreme court of the United 
States recognizes different kinds of 
lawful, legal-tender money, and will 
take cognizance of, and enforce accord- 
ing to their terms, contracts made pay- 
able in a specific kind. A contract ex- 
pressly payable in gold or gold coin, 
has been held not satisfied by a tender 
of treasury notes, although a legal ten- 
der. The same principles would govern 
in a tender of silver, legal-tender coin, 
upon a contract payable in gold. The 
tender of silver would not be valid, but 
the contract would only be satisfied by 
a tender of the particular kind of money 
called for; and, if the parties go to law, 
judgment will be rendered accordingly. 
The question is discussed in the JouURNAL 
of March 1, 1892, and decisions of the 
United States supreme court cited. See 
Bronson v. Rodes, 7 Wall 229; Butler 
v. Horwitz, 7 Wall. 258; Trebilcock v. 
Wilson, 12 Wall. 687. 

2. Congress cannot hereafter enact 
that silver dollars shall be a legal tender 
upon existing contracts payable in gold 
dollars. Such an enactment would be 
unconstitutional, as impairing the obli- 
gation of contracts. 


CORRESPONDENCE, 

A correspondent asks whether the recently 
published report is true that the Western Na- 
tional Bank of New York made a loan of $200,- 
000 on two notes to a Chicago firm ot Railway 
contractors and charged a large commission in 
addition to the interest; also that they sacrificed 
certain pledged collateral worth $1,200,000, for 
which the borrowers seek to hold them liable. 

In reply, the officers of the bank state there is 
nothing of usury or commission in the tran- 
saction. They have brought an ordinary suit 
for a balance due upon commercial paper, dis- 
counted at six percent. and the published re- 
port should be discredited. 


a 
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PERIODICAL LITERATURE OF INTEREST TO BANKERS. 





THE CRISIS IN SILVER.—By Hon, Henry 
Hucks Gibbs, ex-governor of the Bank ot 
England. ‘*‘Forum” January. 7,000 words. 


The writer argues forcibly for unity among 
nations in the medium of exchange, with- 
out particular regard to what the medium 
may consist of. ‘‘ The United States as well as 
Great Britain is a nation whose very life blood 
is commerce, and it and we too, sooner or later, 
should take the one step which can possibly re- 
store that which is necessary for successful and 
extended commerce—practical unity in the me- 
dium of exchange.” 

As to the choice of metals, the writer says: 
‘The financial prosperity and commercial great- 
ness both of Great Britain and the United States 
are built on a wider and stronger basis than the 
color of metal of which we make our money. 

* * * They rest on our accumulated capi- 
tal, on our accumulated mercantile experience, 
on the skill and sinews of our artisans and op- 
eratives, owing much to our excellent harbors, 
much to the abundant produce of the soil of our 
respective countries, but most certainly nothing 
to the color of our monetary standard, nor to 
its single exclusiveness. If the United States 
had only silver for its money, as we have only 
gold, provided merely that there were an estab- 
lished ratio between the two metals, it is impos- 
sible that it could make one single grain of dif- 
ference in the relative prosperity of the two 
nations.” 


SHALL THE STATE BANK TAX BE RE- 
PEALED,— By The Hon. Henry Bacon, 
Chairman of the House Committee on Bank- 
ing and Currency. ‘‘Forum,” January. 3,700 
words. 


The writer says that a depreciated bank note 
circulation will be with us the day the tax is 
repealed. Chaos will take the place of order. 
In answer to the statements that there will be 
no danger at this time of a depreciated bank 
note circulation should this restriction be re- 
moved owing to the changed conditions, particu- 
larly in the means of communication between 
different parts of the country, he calls attention 
to the fact that ‘‘ no wild-cat scheme of banking, 
no ultra doctrine of fiat money, could go to 
any greater length than did some of the meas- 
ures soberly proposed and earnestly advocated 
by members of congress at the last session. 
And it is not to be overlooked that the gentle- 
men making these propositions claimed to be, 
and doubtless were, fairly and sincerely repre- 
sentative of the opinions and wishes of the peo- 
ple in the localities from which they came.” 


The writer says there is no doubt as to the 
right of the federal government to regulate the 
currency, nor are there any facts to justify the 
statement that there is any imminent danger of 
the destruction or immediate extinguishment of 
the national banking system as a means of 
circulation, 

As a means of securing a safe, uniform bank 
circulation, he suggested that the circulation be 
secured, first, by state, county or municipal 
bonds under proper regulations; secondly, by 
being made a first lien on the assets of the bank 
issuing them, including the personal liability of 
the stockholders; thirdly, by creating a safety 
fund by a small tax upon the circulation itself. 


SOME SYSTEMS OF CREDIT.—Lecture by 
Prof. Blackmar. Kansas City ‘‘Times,”” No- 
vember 23d. 1,100 words. 


‘‘The use of credit,” said Professor Black- 
mar, ‘‘is increasing vastly with the progress of 
civilization. Other things being equal, the 
most highly civilized nations make the most 
use of credit. Over ninety-two per cent. of all 
the business of the United States is done ona 
credit basis. In London, it is said that ninety- 
nine per cent, of all the business is done by 
means of credit. Of a week’s business in 1887, 
the Bank of England, having a daily business 
of upwards of $20,000,000, performed one- 
fourth of one per cent, by means of coin. * * * 

‘*Credit is not capital in the strict use of the 
term, but it facilitates the use of capital, and 
leads to a rapid increase of wealth, * * * 
With care, there is no great danger in the use of 
paper money. By observing the rise of prices, 
the rise of gold and the rise in exchange, it is 
possible to tell when the limit of paper circula- 
tion is reached,” 


CURRENCY AND BANKING.—Addresses by 
Henry Cabot Lodge, Horatio G, Curtis and 
Joseph H. Walker, betore the Mystic Valley 
Club. Boston ‘‘Herald,” December 28, 3,500 
words. 


Mr. Lodge said in part: 

I think there can be little doubt that we are 
now adding to the currency more than the 
country can absorb, While we have been issu- 
ing treasury notes redeemable in gold, we have 
done nothing to increase the reserve in which 
they, in practice, ought to rest. On the con- 
trary, our gold reserve has been declining 

We have therefore reached a point of very 
great danger. If a sudden panic came, ora 
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sudden demand for gold, the treasury would 
have to refuse to pay out gold, to let its gold 
g0, orto sell bonds in order to increase the 
gold reserve, an expedient to which we may 
have to come, but which is so extreme that it is 
to be hoped we may not have to resort to it. 

We are not suffering at present for lack of 
currency. There is too much now of an inferior 
kind. There is, therefore, no present need of 
increasing the bank circulation at this instant 
on the ground that we need more currency. 
The great and crying need of the country is to 
be relieved from the peril of going on toa silver 
basis. 

As to state banks, the speaker said: 

‘* The state bank, without any limitations on 
the part of the national government whatever, 
is, I think, dangerous to the best interests of 
the country, because the ideas of financial sound- 
ness vary very widely between Texas and Mas- 
sachusetts, for example. You may have sound 
banks here, and very unsound ones in Texas. 
If you have a bad, unlimited currency in the 





LAW JOURNAL. 


south and west, it is going to flow in here to 
some extent, and it will damage everywhere the 
great instrument of exchange which we must 
use all over the country. 

If we need development of the banking sys- 
tem of the country, there is no need why we 
should not get it along the lines of the national 
banks. The only change needed is in the basis 
of bank circulation. 

I think that real state banks are not only 
clumsy, but dangerous things. I think they 
are the offspring of the desire for cheap money 
—a painful delusion which prevails with very 
great strength in certain portions of the United 
States—and I am sure they have no connection 
with any real or intelligent plan to improve the 
banking system.” 

Mr. Horatio G. Curtis, president of the Bos- 
ton National Bank, and Congressman Joseph H. 
Walker both made interesting addresses. The 
latter recognizing the fact that there werea 
large number of ladies present, treated of the 
fundamentals of banking. 


BOOK NOTICES. 


WHOM TO TRUST.—A practical treatise on 
mercantile credits. By P. R. Earling, of L. 
‘Gould & Co., Chicago. Rand, McNally & Co., 
Publishers, Chicago. 


This work is written by a man who has hada 
life-long experience in the making of credits. 
The subject is treated in a comprehensive man- 
ner, and the principles and rules laid down for 
determining credit are such as have governed 
the writer in his own practice. The work is 
separated into three divisions. The ‘‘Introduc- 
tory Division” treats of the importance of a 
knowledge of credits; of losses by failures; and 
of mercantile reports. The ‘** Analytical Divis- 
ion’ comprehends a statement and discussion 
of all matters in detail which should be embod- 
ied in a report, or investigated, respecting a 
proposed debtor's condition. The last portion 
of the work treats of a number of subjects con- 
nected in a general way with the granting of 
credits. We can commend this work as well 
worthy the perusal of all who grant credits. 


LIFE AND DEATH OF JAY GOULD, AND 
HOW HE MADE HIS MILLIONS.—Paper, 
208 pages. New York: J. S. Ogilvie, Publisher. 


This little book recounts in graphic style all 
the interesting and important events and inci- 
dents in the life of the most brilliant adventurer 
in finance the world has ever seen, as Jay Gould 
thas been described. His whole career is de- 


tailed from the time he left his father’s farm a 
penniless but determined lad, often hungry and 
unable to buy a meal, until forty years later he 
died the sole builder of the largest fortune ever 
accumulated probably by a single individual. 
The history of his life and marvelous financial 
achievements makes very interesting and in- 
structive reading. 

Gould’s life and character is summed up in the 
following words: ‘‘ He was remarkable for the 
creation of acolossal fortune of $50,000,000 or 
more; remarkable for the methods he em- 
ployed to create this wealth, and for the stirring 
and dramatic events in which his life abounded; 
remarkable for the extraordinary power which 
for so many years he excited in the world of 
speculation and business; remarkable for the 
striking contrasts of his character, for the purity 
of his private, and for the audacious and un- 
scrupulous daring of his public life; remarkable 
for the frailty and timidity of his physique, and 
for the courage, breadth and power of his 
mind.” 

The book shows signs of hasty preparation, 
but the story is well told, and is fairly accurate. 


TAXATION AND WORK.—By Edward At- 
kinson, Published by G. P. Putnam & 
Sons, New York. 


« Foranable and convincing presentation of 
the subject of Indirect Taxation in some of its 
forms, no better book can be found than this 
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recently published work of Edward Atkinson. 
Mr. Atkinson first treats of the tariff tax. He 
Stands on the ground that all the taxes the 
people pay should in justice and in the pursuance 
of awise policy be received directly by the 
government, and none of the people’s money by 
a favored class, which, he contends, is the con- 
dition of things under the present tariff. He 
controverts the arguments that the protective 
policy, as it stands at present, benefits the 
American laboring class or in any way is con- 
ducive to national prosperity. As to the effect 
of protection on the protected industries, he 
says: *‘ The conclusion which the writer has 
reached aftera very long study of the subject is 
that the direct effect of a protective tariff upon 
protected industries in respect both to profits 
and wages has been greatiy exaggerated by 
both parties in the discussion. Its effect in 
stimulating a few branches of industries is 
hurtful rather than otherwise, being apt to lead 
to local over-production, * * * The evil 
effect of the obstruction to the exchange of our 
over products for those of foreign countries,can 
hardly be exaggerated, because this influence is 
felt in stopping the export of the excess of do- 
mestic products, which we cannot consume our- 
selves, and which can only be sold for export. 
The prices of this excess have become a regula- 
tor or determining factor in the prices of all our 
great crops.” 

The author says further: ‘‘lam now pro- 
foundly convinced that the system technically 


known as protection has found its logical con- 
clusion and destruction in the McKinley Act, 
and that through a reconstruction of parties for 
the true consideration of financial questions, a 
system of national taxation will presently be 
adopted which will give just and equal protec- 
tion to every branch of industry, by exempting 
every crude or partially-manufactured article 
from national taxation, and by reducing duties 
on all other articles to a revenue basis, due re- 
gard being given to existing conditions in 
framing measures which will bring about this 
result within a short term of years.” 

Added significance is given to the writer's 
prophecy, by the result of the recent election, 

As asecond branch of the subject of taxation 
and work, the author treats briefly of ‘‘ Silver, 
Bimetallism and Free Coinage.” 

With a view to clearness and simplicity, the 
siiver question is presented and discussed by 
means of one hundred queries and propositions. 
The ninety-ninth proposition is to the effect 
that so long as there is no international treaty, 
and so long as all international commerce, in- 
cluding that of the United States, is dominated 
by pounds sterling, this country among all 
others has the greatest selfish interest,in ad- 
hering strictly to the gold standard, because the 
price of all its principal products is determined 
by what the excess which cannot be consumea 
at home will bring either in the home market, 
on sales made for export, or what it will bring 
in the foreign markets to which it is exported. 
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CURRENT NEWS AND TOPICS. 


A MURDEROUS ASSAULT UPON UNCLE_ 
SAM’S VERNACULAR. 


The following communication was recently 
sent to the cashier of a bank in the vicinity of 
New York by one of its customers. The recip- 
ient sends it to us, saying:—‘‘ I enclose a speci- 
men of communication from a customer of this 
bank received a short time since. The writer is 
a natural born American citizen, who has lived 
in this civilized country for fifty years. Some 
of our friends think it is too good to keep, so I 
send it for the amusement of the banking fra- 
ternity.” 

We omit from the communication, place and 
name, by request, and reproduce capitalization 
and spelling as in the original. 


oe ee Oct. 25, 1892, 
Mr..... .....Cashear of the.......... Banck. 


Sur, i Woode Licke To Have The Noate For 
Three Hundright Doalers and Woode Licke To 
Have Three Hundright Doalers More Macinge 
Six Hundright in All. i am Doyinge Quith a 
Bissiness Now and i Neade The Munney Now. 
Hoaping Bey The Time The Noate Cumes 
Rounde a gane To Be Pade i Woonight Wonte 
The Munney. i Will send Mey Book and sum 
Munney To Puth in The Banck. You Macke 
outh The Noate and Me and Mey Whife Will 
sine ith. 


The bill-head of this applicant for discount 
upon which the foregoing is written, is that of 
a butcher, presumably doing a good trade in 


that line. 
* * * 


A SCHOOL OF FINANCE. 

The Chamber of Commerce of Denver, Colo., 
has recently appointed a committee to discuss 
the organization in that city of an international 
school of finance. The idea is to establish in 
Denver a school of finance that shall be the 
counterpart of educational institutions now in 
operation successfully in most large European 
cities. These are essentially commercial col- 
leges in the highest sense, teaching all business 
principles, geography of the world, international 
law and customs, and finally the languages of 
the world. Such schools are coming to be a 
great power in bringing about a sort of unity of 
nations and promoting the growth of commerce, 

To be educated in one of these schools means 
to be able to go into all lands, under all circum- 


stances and transact business on an equal foot- 
ing with all business men. 

The members of the committee take a very 
favorable view of the project, and are taking 


hold in a way which indicates that the school 
will soon be established. 
oe ¢ @ 


YIELD OF GOLD. 


The following statement shows the gold situation 
for the year: 








Gold exports, all ports, Jan. 1 to Oct. 31..... $62,513,682 
Gold imports, all ports, Jan 1 to Oct. 31.... 13,333,196 
Net gold loss, ten months.............+000+ $49, 180, 486 
Average yearly gold production, U.S...... 30,000,000 
Net gold loss........... epeccececnccocsesseee $19, 180,486 
Add average gold used in arts annually.... 14,500 000 


The real net loss of gold money so far 1s 
BORE. ccccccccesccccccce coccccccccecccce 33680, 486 
The stock of gold in the country— 
une 30, 1879, the year of specie resumption$245,741,837 


OG. Sy MR, SE veces cescisecccsccwese oss 655,513,666 
Gain in goldin thirteen years.............. $409,771,829 
Average gain per annum............seeeeeee 31,521,000 


The resumption ot hydraulic mining 1n California 
will add about $7,000,000 per annum to production. 

The money in the country since June 30, 1879, in- 
creased from $1,055,892,466 to $2,188,407,304 Nov. 1, 1892, 
of which thirty per cent. of the increase was gold. 


+ * * 
NEW YORK STATE DEPOSITORIES. ~ 





Superintendent Preston, of the State Banking 
Department, has designated the national banks 
which will be depositories of the lawful money 
pursuant to section 44 of the new banking law. 
They are: 

Albany—Albany City, First, National Com- 
mercial, National Exchange, and New York 
State. 

Brooklyn—First, Sprague. 

Buffalo—Columbia. 

New York—American Exchange, Bank 
of New York, National Banking Association, 
Chemical, Continental, Fifth, Gallatin, Han- 
over, Hide and Leather, Importers and 
Traders’, Irving, Lincoln, Mechanics’, Mercan- 
tile, Merchants’ Exchange, Merchants’ National 
Bank, National Bank of North America. Na- 
tional Bank of the Republic, Park Bank, Na- 
tional Shoe and Leather, Phoenix, Seaboard, 
Third and United States. 

Poughkeepsie—Farmers and Mechanics’. 

Rochester—Traders’. 

—Journal of Fin. Dec. 7. 


* * * 
A PRESIDENT SUED, 





William H. Rhawn, of Philadelphia, President of 
the American Bankers’ Association, issued a circular 
which William B. Greene, the secretary, thinks ma- 
ligned him, and he has sued Mr. Rhawn for $25,000 for 
slander(?). Judge Dugro, in the supreme court, di- 
rected the service of summons by publication.—/our- 
nal of Finance. 
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THE MERCHANTS AND PLANTERS’ BANK, 
PINE BLUFF, ARK. 


HE Merchants’ and Planters’ Bank is one of 
the oldest financial institutions in the state, 
having been established over twenty years ago, 
when Pine Bluff was buta small village. It has 
prospered and grown in importance with the 
growth of the city, and is known far and wide 
as one of the soundest and best banks of the 
country. Its officers are men who are known 
to all Arkansas people and are honored and re- 
spected by all. They are, V. D. Wilkins, presi- 
dent; H. H. Hunn, vice-president; F. H. Head, 
cashier. Directors—V. D. Wilkins, W. B. Alex- 
ander, J. B. Trulock, Chas. Weil, H. H. Hunn, 
M. Hanf, F. H. Head. The employes are 
Charles A. Bloom, assistant cashier and teller; 
William Nichol in charge of collections and ex- 
change; H. G. Higginbotham, book-keeper; 
Joseph Nichol, collector. 
’ At the disastrous fire of January 27th last, the 
old building occupied by the Merchants’ and 
Planters’ Bank was burned, and the directors at 
once engaged Architect Harding, of Little Rock, 
to design plans for a new building. The result 
is that, situated on the corner of Main and Bar- 
raque street is a handsome two-story structure, 
built of pressed brick and stone, that attracts 
the admiration of evervone. It is of modern 
architecture, and is one of the handsomest bank 
buildings in the south. 

The fixtures are of massive polished oak, 
with railings of crystalized glass and oxidized 
metal. The cashier’s desk and office is immedi- 
ately to the right as you enter the bank, with 
the exchange window just to the left of that. 
Facing the entrance is the assistant cashier and 
teller’s window; then follow in convenient ar- 
rangement the windows and compartments for 
the book-keeper, collections, etc. The presi- 
jent’s room is at the rear of the east walk, and 
behind this is the directors’ room, both of which 
have been elaborately furnished by M. Hanf & 
Co. 

The floor of the bank is handsomely tiled, 
and the entrance consists of two polished marble 
columns, supported and arched by massive 
blocks of Fouche mountain granite. The front 
and east sides are composed almost entirely of 
heavy French plate glass, protected by an iron 
railing of unique design. 

The burglar-proof screw safe is the make of 
the Mosler Safe and Lock Co., of Cincinnati, 
Ohio, and is surrounded by a massive steel 
vault. This safe and vault are said to be of the 
finest design manufactured, and afford absolute 
protection for the funds and securities of the 
bank. 

On the west side of the building are the cloak 
room, toilet room, fuel room, etc., all of which 
have been located and fitted up with special re- 


gard to the comfort and convenience of the 
officers and employees of the bank. 

The building covers a frontage of 28 bya 
depth of 80 feet, and to the experience of the 
accomplished cashier, Mr. F. H. Head, is due 
the credit for the superior arrangement of 
all the departments, which makes the Merchants 
and Planters’, in outward adornment, as well 
as financial stability, one of the model banking 
institutions of the south. 

The people of Pine Bluff are justly proud of 
the Merchants’ and Planters’ Bank, its record 
and handsome building, and everyone wishes 
for it continued prosperity. 


* * * 


THE GERMAN-AMERICAN REAL ESTATE 
TITLE GUARANTEE COMPANY. 


In noting the prosperous condition of this 
company in the last issue, we stated that the 
dividends and surplus had been fully ‘‘covered,” 
The word written was ‘‘earned.” The error 
occurred in the type-setting and escaped the 
argus-eye of the proof-reader. 


* * * 
FRAZER BROTHERS’ MOISTENER. 


Frazer Brothers, of the Equitable Building, 
120 Broadway, New York, are handling a de- 
vice for sealing and stamping envelopes, one of 
which was recently left on trial with the Jour- 
NAL. We were at first somewhat opposed to 
such devices, considering them liable to get out 
of order and thereby prove worthless. But we 
must say that after using this little machine it 
has completely converted us. We find it to be 
a perfect gem and would not do without it. 
Equally with pen and ink, we now regard it as 
a part of our Office fixtures. Anyone who is in 
doubt as so the practicability of this machine, 
should write to Frazer Brothers concerning it. 
They advertise it elsewhere in our pages, and 
have just doubled the space formerly taken, 
which, by the way, speaks well for the effect- 
iveness of our advertising pages, This auto- 
matic moistener is now being used at the United 
States sub-treasury in New York and in all the 
principal banking houses and insurance offices 
in the city; also the custom house. One firm 
(Poggi & Co., Broad street, New York) we are 
told sealed 15,000 letters in 24 hours with it, 
All this speaks forcibly in favor of the ‘‘Auto- 
matic Moistener for Sealing and Stamping En- 
velopes,” and as every bank in the country, by 
reason of correspondence, circulars, notices and 
other mail items, is burdened with much labor 
in the sealing and stamping of envelopes, this 
device, doubtless, will be brought into extens- 
ive requisition by the banking fraternity. 
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THE AMERICAN BANKERS’ ASSOCIATION. 





The following circular letters, issued 
from the office of the association, ex- 
plain themselves: 


‘“‘AMERICAN BANKERS’ ASSOCIATION, 
128 BRoADWaAy, New York, 
December 2oth, 1892. j 


To the Members of the American Bankers’ Association; 


Copies of a circular letter of the 12th inst., printed 
upon the regular letter heading of the Association, 
over the name of William B. Greene, have been sent 
out by him from this office in large numbers, addressed 
tothe presidents of banks, in which each is solicited to 
send to Mr. Greene a check for money to provide for 
the expenses of endeavoring to procure certain legis= 
lation by Congress, a return envelope addressed to 
Mr. Greene, as Secretary of this Association, at this 
office, being enclosed with each letter. 

This Association has never solicited, received nor 
used money for the purpose of endeavoring to pro- 
cure legislation, and this action of its secretary places 
it in a false light, and brings its good name into ques- 
tion. It, therefore, becomes necessary to disavow 
and repudiate such action. The letters were prepared 
and issued entirely without the knowledge of the 
Association, the members of its executive council, or 
its officers, except the Secretary, and such issue is 
therefore without any authority whatever. 

At a conference of members of the executive conn- 
cil and officers, held here this day, this unprecedented 
action of Mr. Greene met with unqualified disapprov- 
al, whereupon he tendered his resignation, which has 
been accepted. 

Checks sent to this office in response to said letter 
will be returned to the senders as fast as received, 
and it is needless to request that no more be sent. 

Respectfully, 
WILLIAM H. RHAWN, Pres. 
E. H. PULLEN, Ch’m Ex. Council.” 


‘*THE AMERICAN BANKERS’ ASSOCIATION, 
128 BRoADWAY, NEw York, 
December 12, 1892. 


To the President of the Bank:— 


The result of the recent election indicates that the 
country is to some extent at least, dissatisfied with 
our present currency system, There seems to bea sen- 
timent not averse to the repeal of the ten per cent, tax 
upon the circulation of state banks. The feeling is 
growing stronger that there is something wrong with 
our present currency system; and it is beginning to 
dawn on many that the country does not properly 
utilize its national banks. 

The complaint in regard to our present currency 
system, is its inability to adjust itself to the business 
needs of each locality alike. Tnere are inequalities in 


distribution that cause useless accumulations of cur- 
rency in some places, and scarcity in others. The 
treasury of the United States is now the only issuer 
of paper money—that issued by the national banks 
under present laws, being so small in amount that it 
need not be considered. The only persons who, to- 
day, can get paper money from the treasury, are those 
to whom the government owes something. The cred- 
itors of the government and their assigns are now the 
real controllers of the currency. The government pays 
by checks—these checks in process of collection accu- 
mulate at the money centers—and money, therefore, 
instead of first descending equallv on all, zoes first to 
the centers of trade. These last lend only to those 
whose credit isthe highest; these again to those for 
whom they are willing to be responsible, and so by a 
slow and backward process the currency reaches the 
productive industries. All enterprise is, therefore 
under the present system, attracted to the financial 
centers. Ifa safe and ample currency were issued by 
national banks, the process would be reversed. Each 
bank, in its own locality, 1s the best judge of the value 
of local enterprises. In the absence of legislation ex- 
tending the circulation privilege of national banks, 
there is a growing sentiment in favorof the repeal of 
the ten per cent. tax on state bank issues. To prevent 
this repeal, some substitute, that will effect the same 
object with more safety, is necessary. 

The agitation on the subject will afford an excellent 
opportunity for national banks to secure an extension 
of their circulation privileges. The undersigned hav- 
ing had great experience in regard to banking law 
and with congress, will, on the meeting of con- 
gress, endeavor to quietly secure the introduc- 
tion and passage of a law giving national banks 
the privilege of issuing 100 per cent. of their capital 
without bonded security, other than the minimum 
now required, the notes as they now are, being a first 
lien upon the general assets including the liability of 
stockholders. As afurther security, the one per cent. 
annual tax on circulation to be retained asa safety fund 
from which the government shall meet tne notes of 
insolvent national banks. The work is to be done 
quietly and by personally interviewing representa- 
tives and senators, with convincing arguments as to 
the necesSity and safety of this plan. The status of 
each representative and senator will be arrived at, as 
far as possible, and the national banks kept advised. 
A steady, persistent effort, conducted with discretion 
and intelligence, will probably secure this circulation 
privilege at this session of congress, benefitting the 
banks and country. 

To provide for the necessary expenses of this cam- 
paign for the benefit of national banks, please, if you 
are in favor of the proposed law, send check for six 
dollars, to the order of the undersigned, the receipt of 
which will be duly acknowledged. 

Very truly Yours, 
— = Wo. B, GREENE., 

Please retain this circular in your personal posses- 
sion.”’ 
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